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This Issue in Brief 


Bulging Prisons, an Aging U.S. Population, 
and the Nation’s Violent Crime Rate.—Have rap- 
idly rising rates of imprisonment reduced the Nation’s 
violent crime rate? No—according to authors Darrell 
Steffensmeier and Miles D. Harer—who analyzed 
data for the years 1980-92 from the two main sources 
of national statistics on violent crimes—the Uniform 
Crime Reports and the National Crime Survey. Their 
findings indicate not only that violence levels have 
been increasing in recent years but that changes in the 
population’s age structure have had a major impact on 
violent crime trends. In light of these findings, the 
authors urge policymakers to rethink whether spend- 
ing more and more money on incarcerating more and 
more offenders will solve the crime problem. 

Accreditation: Making a Good Process Better— 
The accreditation of correctional facilities and programs 
has led to substantial improvements in the conditions 
and practices in such facilities and programs across the 
country. Yet there are a number of ways in which the 
accreditation process can be improved. Author Lynn S. 
Branham, a member of the Commission on Accreditation 
for Corrections, discusses steps that the Commission can 
and should take to ensure that accredited facilities meet 
constitutional requirements, that the information pro- 
vided by auditors to the Commission is accurate and 
complete, and that the accreditation decisions of the 
Commission are reliable. 


Texas Collects Substantial Revenues From Pro- 
bation Fees.—With correctional costs skyrocketing, 
many government officials and legislators have decided 
that offenders should help pay for the cost of their own 
supervision and rehabilitation. Arecent approach to this 
strategy is to require employable probationers to pay for 
at least, some of the costs of their supervision. Authors 
Peter Finn and Dale Parent describe how many proba- 
tion field offices in Texas—motivated by legislation that 
provides strong incentives to collect fees—raise substan- 
tial amounts of money from assessing probation fees. 
The authors note that other states and counties may be 
able to increase revenues from probation fees consider- 
ably by adopting some of the statutory incentives and 
local practices implemented in Texas. 


Factors Influencing Probation Outcome: A Re- 
view of the Literature.—Past research has provided 
important insight into what factors influence proba- 
tion outcome and which offenders are more likely to 
succeed or fail under probation supervision. Research 
has pointed to significant relationships between cer- 
tain variables—such as age, gender, employment, edu- 
cational attainment, and prior criminal record—and 
probation success or failure. Author Kathryn D. Mor- 
gan reviews some of those studies and their findings. 
She focuses on studies reporting probation failure 
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rates, studies reporting failure rates and related fac- 
tors, and studies reporting factors relating to proba- 
tion outcome. 

Public Policy, Prison Industries, and Business: 
An Equitable Balance for the 1990’s.—Authors 
Diane C. Dwyer and Roger B. McNally review the role 
of prison industries in American corrections from an 
historical and a contemporary perspective. They dis- 
cuss the importance of prison industries in correc- 
tional programming as a means to help generate 
revenues for prisons and provide meaningful jobs for 
inmates. The authors describe several models of 
prison work programs and discuss how prison indus- 
tries benefit taxpayers, business, labor, prisons, and 
inmates. Loss of business to foreign markets and the 
potential for using prison-based industries as an alter- 
native to off-shore competition also are addressed. 

Prosecutorial and Judicial Treatment of Fe- 
male Narcotic Offenders.—Author Cecelia Saulters- 
Tubbs reports on research which tests two competing 
theories as to the treatment of female narcotic offend- 
ers by prosecutors and judges: conflict theory, which 
maintains that women offenders are treated more 
leniently by the system, and social control theory, 
which contends that women offenders are treated 
more harshly. The influence of a narcotic offender’s 
gender is assessed at five critical points in the prose- 
cution, adjudication, and sentencing stages. The 
analysis reveals that the offenders’ gender had little 
or no influence on prosecutorial and judicial decisions, 
with the exception of the prosecutors’ decisions to file 
charges against offenders. 

Two Executions in 19th Century Rural IIlli- 
nois.—Authors Beverly A. Smith and Lois A. Guyon 
offer an historical perspective on capital punishment 
in their indepth examination of the executions of two 
murderers in rural, central Illinois during the 1880's. 
One case involves a young man who confessed to the 
murder of a former classmate, pled guilty, and begged 
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the victim’s father from the scaffold for forgiveness. 
The other case concerns a hardened criminal who 
killed during an armed robbery, eluded immediate 
capture, and was found guilty at a second trial after 
successful appeal of his first conviction. Both men 
were threatened by lynch mobs, and ironically both 
died on the same gallows. The authors describe the 
ritual surrounding the executions in which the con- 
demned men, officials, and even the public carried out 
specific roles. 


Teen Court: Juvenile Justice for the 21st Cen- 
tury?—Teen court, a dispositional alternative in 
which first-time juvenile offenders are sentenced by a 
jury of their peers, is a new approach to juvenile 
justice. Authors Deborah Williamson, Michelle Chalk, 
and Paul Knepper describe the origins of northern 
Kentucky’s teen court, explain how it works, and dis- 
cuss preliminary results of the program. They exam- 
ine the teen court concept in light of current criticisms 
of juvenile justice policy and conclude that teen court 
provides stringent penalties for first-time offenders 
and an indirect means of dealing with serious juvenile 
offenders without the trappings of net-widening asso- 
ciated with diversion programs. 


Comparing Hair and Urine Assays for Cocaine 
and Marijuana.—Authors Tom Mieczkowski and 
Richard Newel report the outcomes of hair assay, 
urinalysis, and self-reported cocaine and marijuana 
exposure for a sample of arrestees in the southeastern 
United States. The data reported demonstrate the 
effectiveness of hair specimens in identifying cocaine 
exposure and the comparative ineffectiveness of hair 
specimens to identify reliably marijuana exposure. 
The authors discuss the historical development of hair 
assays for psychoactive drugs, as well as the problems 
and controversies that surround hair assay technol- 
ogy. 


All articles appearing in this journal are regarded as appropriate expressions of ideas worthy of thought, but their publication is not to 
be taken as an endorsement by the editors or the Federal Probation and Pretrial Services System of the views set forth. The editors may 
or may not agree with the articles appearing in the journal but believe them in any case to be deserving of consideration. 


ITH VIOLENCE becoming an increasingly 
important element in American life, a con- 
tinuing topic of debate among policymakers 

and the public concerns the relationship between in- 

carceration and violent crime. The debate in recent 
months has been targeted around assessments of 

trends in the Nation’s violent crime rate since 1980 

as part of a broader scrutiny of policies tracked by 

the Bush-Quayle and Reagan-Bush presidencies. 

Has violent crime been rising or falling in recent 

years (e.g., since 1980)? What effects, if any, have 

soaring prison populations had on violent crime 
rates? Are there alternative methods for controlling 
or reducing the Nation’s violent crime rate? 

The main thrust of U.S. crime-control policy over the 
past decade or so has been to incarcerate a growing 
proportion of its citizenry. Imprisonment rates rose far 
more sharply in the 1980’s than in any previous decade 
in history. Since 1980, the number of inmates confined 
in Federal, state, and local correctional facilities has 
nearly tripled. By year-end 1992, inmates in Federal 
and state prisons numbered 883,593 as compared to 
329,821 at year-end 1980.' This population growth has 
resulted in a serious shortfall in prison and jail capac- 
ity. 

Rooted in deterrence and incapacitation notions of 
punishment, longer prison sentences and higher levels 
of incarceration are expected to reduce crime by deter- 
ring would-be offenders from committing crimes be- 
cause of the growing threat of a prison sentence and 
by physically preventing increasing numbers of of- 
fenders from committing new crimes because they are 
behind bars. The imprisonment strategy has been 
aimed particularly at violent offenders (e.g., “murder- 
ers,” “rapists,” “muggers”) who, in the eyes of the 
citizenry and law enforcement, symbolize the gravest 
facet of the crime problem. 

The approach has received mixed reviews. Syndi- 
cated columnist Neal Pierce deems it a “colossal fail- 
ure.” “We [the United States] are world champions in 
putting people behind bars,” but the incarceration 


*Dr. Steffensmeier is professor, Department of Sociology, 
The Pennsylvania State University. Dr. Harer is research 
analyst, Federal Bureau of Prisons. The conclusions reached 
in this article are those of the authors and should not be taken 
as the views of the Federal Bureau of Prisons. Parts of this 
article are based on Dr. Steffensmeier’s report, Incarceration 
and Crime: Facing Fiscal Reclities in Pennsylvania. The 
report may be obtained from the Pennsylvania Commission 
on Sentencing, Post Office Box 1200, State College, Pennsyl- 
vania 16804. 


Bulging Prisons, an Aging U.S. 
Population, and the Nation’s 
Violent Crime Rate 


By DARRELL STEFFENSMEIER AND MILEs D. HARER* 


policy has not reduced crime levels. Other commenta- 
tors disagree. Eugene Methvin, a senior editor at 
Reader’s Digest, writes: 
One of America’s best kept secrets is that our huge investment in 
building prisons—an estimated $30 billion in the last decade to 
double capacity—has produced a tremendous payoff: Americans 
are safer and, as the Justice Department reported last week, 
crime has fallen steadily . . . if we again double the present federal 


and state prison population . .. we will break the back of America’s 
30-year crime wave. 


Evidence consistent with Methvin’s views was ten- 
dered in a recent Science article, authored by Patrick 
Langan (a statistician at the Bureau of Justice Statis- 
tics). Following the thrust of his analysis which exam- 
ined factors that have contributed to the recent surge 
in the Nation’s prison population (e.g., the rising 
chances of a state prison sentence following arrest), 
Langan cites annual victimization statistics which 
show fewer rapes, robberies, and assaults today than 
a decade or so ago. Langan also suggests that the 
declines are not due to recent changes in the Nation’s 
age structure toward smaller numbers of young people 
who tend to be more violence prone He writes: 

If only half or even a fourth of the reductions were the result of 

rising incarceration rates, that would still leave prisons respon- 


sible for sizable reductions in crime. That possibility must be 
seriously weighed in debates about America’s prisons. 


Unfortunately, commentaries or analyses on the 
topic (including Langan’s) only nibble at the issue and 
leave unresolved fundamental questions about the 
relationship between recent trends in the Nation’s 
violent crime rate and either the growth in America’s 
prison population or the changing age structure. For 
example, the violent crime statistics cited by Langan 
are drawn from household victimization data collected 
under the National Crime Survey (NCS) program 
rather than from police statistics gathered under the 
Uniform Crime Reports (UCR) program. The latter 
traditionally has served as the “measuring rod” of the 
Nation’s violent crime problem. In addition, Langan’s 
numbers overlook a prominent feature of the NCS (as 
well as the UCR) reporting program: its “crude” vic- 
timization tabulations that are the basis for trend 
comparisons do not take into account that (a) crime is 
strongly age-sensitive and (b) there has been an “aging 
out” of the U.S. population in recent years. 


Violent crime rates peak during the late teens and 
early twenties and then decline to about half their 
peak age in the early thirties, as shown in figure 1. The 
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Nation’s violent crime rate, therefore, is likely to be 
strongly affected by the age composition of the popu- 
lation. Figure 2 displays the recent shift in the popu- 
lation’s age composition from a younger to older 
makeup, involving in particular a decline in the pro- 


portion of young adults (late teens to early thirties) - 


and a growth in middle-aged and elderly cohorts. 

In this report we apply age-adjustment methods to 
both the UCR and NCS data for the years 1980-92 and 
then plot and compare the trend lines between the 
violent crime rates and the incarceration rates.” Since 
their violent crime trends diverge somewhat, an un- 
derstanding of the mechanics and relative merits of 
each crime-reporting program is important. 


Two Nationwide Measures of Violent Crime: 
UCR and NCS 


The Uniform Crime Reports (UCR) and the National 
Crime Survey (NCS) are the two main sources of 
national statistics on violent crimes. The UCR has 
appeared annually since 1930, the NCS since 1973. 

The UCR statistics are based on police department 
counts of citizen reports of victimization and on the 
number of crimes or victimizations witnessed by the 
police themselves. The UCR violent crimes are homi- 
cide, aggravated assault, forcible rape, and robbery. 
The Violent Crime Index is a single number obtained 
by adding together all the incidents of each of these 
crimes. 

The NCS is a survey of a scientifically selected 
sample of households throughout the United States. 
Persons over 12 years of age in these households are 
questioned about their experience with three violent 
crimes: assault, forcible rape, and robbery. As in the 
UCR, the basic counting unit in the NCS is offenses or 
criminal incidents. Each criminal incident is counted 
only once, by the most serious act that took place 
during the incident, ranked in accordance with the 
seriousness classification used by the Federal Bureau 
of Investigation (FBI). 

Thus, the UCR counts only violent crime (i.e., inci- 
dents or victimizations) that come to the attention of 
the police. The NCS obtains information on both re- 
ported and unreported crime. Also, the UCR counts 
crimes committed against all people and all busi- 
nesses, organizations, governmental agencies, and the 
like. The NCS counts only crimes against persons age 
12 or older and their households. 

Each reporting program is subject to the kinds of 
errors and problems typical of its data collection 
method, and there is disagreement among criminolo- 
gists as to which program offers the more reliable and 
valid measure of violent crime. The tendency among 
criminologists had been to view the NCS as the better 
measure because it includes unreported crimes and is 
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not “contaminated” by police bias. But this view is chang- 
ing as more is learned about problems associated with 
NCS procedures and with changes in those procedures 
over the years. The main criticisms are that the NCS 
data are less adequate as an indicator of “serious” violent 
crime, since total levels are swamped by citizen report- 
ing of minor victimizations, and that the NCS statistics 
systematically underestimate current violent crime lev- 
els as compared to prior years because of sampling 
deficiencies and changes in data collection procedures. 

The appraisal that the NCS is a less adequate measure 
of the Nation’s violent crime rate rests on two concerns. 
First, citizens report to NCS interviewers minor violent 
crimes (within the broad category) that they fail to report 
to law enforcement agencies, just as the police often 
overlook and don’t record minor offenses. Also, the NCS 
does not include homicide. Second, individuals or house- 
holds at high risk for criminal involvement or victimiza- 
tion are less likely to be contacted and/or interviewed 
successfully by NCS interviewers. There is a serious 
“undercount” problem in the NCS survey of those indi- 
viduals and households most likely to be victims (or 
offenders) of violent crimes. For both reasons, therefore, 
violent crimes that fall on the low end of the seriousness 
continuum are more likely to be counted in the NCS, and 
violent crimes that fall on the high end of the seriousness 
continuum are more likely to be included in the UCR. 

That the NCS systematically underestimates violent 
victimizations today as compared to prior years is a 
much more serious concern. This underestimation 
stems partly from budgetary constraints that have 
resulted in an increasing reliance on telephone inter- 
views during the 1980’s, along with an expanding use 
of proxy respondents. Telephone interviewees and 
proxy respondents report less victimization than face- 
to-face interviewees and actual victims.° In addition, 
greater residential mobility and the growing census 
undercount have increased the number of “hard-core” 
poor and homeless who are most at-risk for violent 
victimization but who are inaccessible to NCS tele- 
phone interviewing. 

In contrast, none of the recent changes in the UCR 
data collection methodology would have artifactually 
pushed reported crime rates upwards. Increased com- 
puterization of law enforcement records and so on 
were largely complete prior to 1980. Therefore, gener- 
ally, law enforcement officials and many criminolo- 
gists believe the FBI’s Uniform Crime Reporting 
system offers a more reliable and valid measure of 
violent crime trends. 


Age-Adjustment Methods 


As noted earlier, a problem common to both the UCR 
and the NCS reporting programs is that their violent 
crime figures are not age-specific but are crude rates 
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FIGURE 1. Age-Specific Arrest Rates for UCR Violent Crime* 
Rate/100,000 
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*Source: Uniform Crime Reports, 1980. UCR violent crimes are homicide, rape, 
robbery, and aggravated assault. 


FIGURE 2. Age Composition of the U.S. Population 1970-2000. 
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(i.e., approximations) based on the U.S. population as 

a whole instead of the population at risk. Conse- 
quently, adjustment procedures are needed to purge 
any observed changes in the crude violent crime rate 
that are due to shifts in the age structure of the 
population. 

At issue more broadly is one of the most frequently 
occurring problems in epidemiology and vital statis- 
tics in general—the comparison of the rate for some 
event or characteristic across different populations or 
for the same population over time. If the populations 
were similar with respect to factors associated with 
the event under study—such as age, sex, or race—com- 
paring overall or “crude” rates as they stand would not 
be a problem. But if the populations are not similarly 
constituted (as is the case here), the direct comparison 
of the overall rate may be misleading. 

Because the basic counting unit in both the UCR and 
the NCS is offenses, the age of the offender is unknown 
since accurate information about the age of the of- 
fender is not known until an arrest is made. Thus, 
what demographers refer to as the indirect method of 
standardization was used to determine the extent of 
change in the violent crime rate from 1980 to 1992 that 
was a direct result of the changes in the age makeup 
of the U.S. population.” Among other things, the pro- 
cedures we employ provide rate adjustments based on 
all ages instead of only two age groupings—15-24 and 
all other ages—as has been the practice in most other 
research. 

The adjustment procedure follows these steps, 
where 

i = age categories (0-12, 13-14, 15,..., 24, 25-29...., 
60-64, 65+) 

j = crime categories (violent, homicide, rape,...) 

k = year 

R = crude arrest rate 

U = crude offense rate 


(1) Age-specific rates for the base year, 1980, are 
calculated with the following formula: 


U.S. Population 


number of arrests, 
ij(k= 1980) 
i(k=1980) 


(2) Adjustment factors for each crime category for 
1992 are calculated using the formula: 


R 


‘i(k=1980) 


A. = 
ji(e=1992) = 
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(3) The 1992 standardized rates are then calculated: 
Uj (e=1992) * (Aine1992)) x CU 


Age-Adjusted Violent Crime Trends 


Figure 3 shows percentage-change trends in “re- 
ported” as compared to “age-adjusted” violence rates 
for the years 1980 and 1992, as derived from the FBI’s 
Uniform Crime Reports (UCR) and the National 
Crime Survey (NCS), respectively. The reported rate 
is the crude or unadjusted rate that is published in 
UCR and NCS tables. The percentage change based 
on the adjusted rate corrects for shifts in the age 
makeup of the population and represents a “truer” 
measure of change. The crude and age-adjusted rates 
that were used to calculate the percentage changes are 
presented in table 1. The precentage changes in both 
the unadjusted and the age-adjusted rates are plotted 
in figure 3. 

Violence levels, as reported in UCR publications, 
rose 27.1 percent from 1980 through 1992. When these 
rates are adjusted for age shifts, violence levels actu- 
ally increased 36.2 percent. For the individual violent 
crimes, there was a small decline in the age-adjusted 
homicide rate (about 5 percent); moderately large rises 
in rape (29 percent) and robbery (27 percent); and a 
large increase in aggravated assault (58 percent). 

According to NCS publications, however, violence 
levels declined 12.5 percent from 1980 through 1991 
(the 1992 NCS statistics will not be available until fall 
1993). When these rates are adjusted for age shifts, 
however, violence levels show a small drop of 3.6 
percent. For the individual violent crimes surveyed in 
the NCS program, there was a small increase in the 
age-adjusted robbery rate (about 2 percent); a moder- 
ately large increase in rape (22 percent); and a small 
decrease in aggravated assault (8 percent). The small 
drop in the NCS violence index, then, is because the 
drop in aggravated assaults swamps the increases in 
both robbery and rape.® Thus, the two reporting pro- 
grams show somewhat differing trends in the Nation’s 
violent crime rate since 1980—the UCR shows a large 
increase, the NCS little or no change. 


Relation Between Incarceration Rates and Violent 
Crime Trends 


Incarceration rates since 1970 are plotted in figure 
4 and compared to age-adjusted violence rates from 
the UCR. We have extended this part of the analysis 
back to 1970, to place the recent years in better per- 
spective. 

Looking at national trends, we see that incarcera- 
tion rates took an upward trend around the mid-1970’s 
and rose steadily during the 1980’s. During the 1970 
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TABLE 1. CRUDE AND AGE-ADJUSTED VIOLENCE RATES AND PERCENTAGE CHANGES, 1980-91 


Uniform Crime Reports (Rates/100,000) 


National Crime Survey (Rates/1,000) 


Unadjusted Adjusted 
1980 1991 1991 Percentage Percentage 

Crude Crude Adjusted Change Change 
Violent Index" 596.6 768.4 844.5 28.8 41.5 
Homicide 10.2 10.1 10.6 -1.0 3.9 
Rape 36.8 42.5 46.2 15.5 25.5 
Aggravated Assault 298.5 436.9 463.4 46.2 55.2 
Robbery 251.1 277.6 330.5 10.6 31.6 


to 1992 period, the UCR’s violence rate fluctuated but 
generally rose steadily, at a pace somewhat greater 
than the rise in incarceration rates. 

During the 1981-92 period (Reagan/Bush years), the 
UCR violence rate went through two distinct periods. 
First, as incarceration rose by 25 percent in 1981-84, 
violent crime fell by 9 percent. Then, as incarceration 
increased by 78 percent from 1985 to 1992, violence 
rates rose by 42 percent. 


Trends in the 1960's 


The analysis above compared incarceration rates 
and crime rates since 1970. What would the plots look 
like if we had traced the rates backwards to include 
the 1960's? 

In the 1960's incarceration rates declined somewhat 
while violent crime rates rose substantially, according 
to FBI statistics. By contrast, although violent crime 
rose in the 1980’s when incarceration rates increased 
substantially, the rate of increase of violent crime was 
substantially less than the increase in the 1960’s. This 
reduction in the rate of increase in violent crime raises 
the question of whether there is less crime today than 
there would have been had we not substantially in- 
creased incarceration of violent offenders in the 
1980’s. Are violent crime rates today lower than they 
would have been if the low-incarceration policies of the 
1960’s and 1970's had been continued into the 1980’s? 

The question is an intriguing one, but, unfortu- 
nately, it cannot be answered with the available data. 
The FBI's crime statistics for the period of the 1960's are 
beset with serious reliability and validity problems. 
First, the statistics don’t reflect the increased birthrate 


Unadjusted Adjusted 
1980 1991 1991 Percentage Percentage 
Crude Crude Adjusted Change Change 
Violent Index” 16.8 14.7 16.2 “12.5 -3.6 
Rape 0.9 1.0 13 ih 22.2 
Aggravated Assault 9.3 8.1 8.6 -12.9 -7.5 
Robbery 6.6 5.6 6.7 -15.2 1.5 


* UCR Violent Index includes homicide, forcible rape, aggravated assault, and robbery. 
> NCS Violent Index includes forcible rape, aggravated assault, and robbery. 


(the “baby boom”) that occurred after World War II 
which produced a swelling of the 15-24 age group in 
the 1960's. An analysis by the President's Commission 
on Law Enforcement and Administration of Justice 
concluded that about 40 percent of the increase in 
index crimes during the 1960’s could be accounted for 
by changes in the Nation’s age composition. 

Second, the UCR statistics for the 1960's are highly 
unreliable because of changes in coverage, policing, 
and reporting procedures that produced large paper 
increases in crime. Professionalization of police, in- 
creases in the number of clerks and statistical person- 
nel, better methods for recording information, and the 
use of more intensive patrolling practices increased 
the amount of reported crime. (See: 1967 Task Force 
Report, Crime and Its Impact—An Assessment, Presi- 
dent’s Commission on Law Enforcement and Admini- 
stration of Justice.) 

The Task Force Report noted, for example, that 
a tightening of reporting procedures in New York 
City in the mid-1960’s had resulted in a tripling of 
the city’s robbery rate. Changes in the reporting 
systems of other large cities also produced large 
paper increases in crime. Since the large cities 
account for the lion’s share of crime nationally, 
paper increases in crime dramatically affected the 
Nation’s crime rate during the 1960’s (as that rate 
is reported in the Uniform Crime Reports). 

Because the changes in policing and reporting sys- 
tems took place over a period of time and because they 
were most often a gradual rather than an abrupt 
change, it is difficult to estimate what their cumula- 
tive effect has been. The Uniform Crime Reporting 
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FIGURE 4. United States Trends in Incarceration Rates 
UCR Violent Crime Rates 1970-1992. 
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system does not vouch for its crime figures prior to the 
early 1970's. 

The 1970 to 1992 period is sufficiently long, however, 
for an evaluation of the relation between incarceration 
rates and crime rates. Bulging prisons have not led to 
the expected drop in the crime rate nationally or, in 
some unspecified way, dampened it. 

Policy Implications 

It is difficult to detect any overall relationship between 
incarceration and violence rates or to show that incar- 
ceration is a cost-effective means of reducing crime. 
Enforcement that makes the lives of violent offenders 
riskier and prospects of incarceration greater may ac- 
complish a worthwhile goal such as punishment or ex- 
pression of moral outrage. But that should not be 
confused with a significant effect on the Nation’s level of 
violence. 


It is risky business to forge a causal link between 
violent crime rates and imprisonment rates in the ab- 
sence of statistical controls for other variables that might 
influence crime trends—such as the growth in ra- 
ciaVethnic minorities, episodic swings in drug abuse, 
economic cycles, and other shifts in criminal justice 
practice. Some might argue that if these and other 
(unknown) social forces were taken into consideration, 
the observed rise in age-adjusted violent crime rates 
would have been even greater had it not been for the 
would-be deterrent or incapacitative effects of rising 
prison populations. But there is nothing in the prison or 


1980 


1985 1990 
crime statistics themselves that suggests such an in- 
terpretation. 

Why hasn’t the incarceration strategy worked? 
First, above and beyond the penalties already in place, 
longer sentences or the “piling on of punishment” 
apparently have very little, if any, deterrent effect on 
violent crime. Some research suggests that improving 
law enforcement in ways that increase the chance 
persons will be sanctioned or incarcerated once they 
have committed an offense, and without imposing 
excessively long prison terms, will more efficiently and 
effectively reduce crime rates than will a policy of 
incapacitation.? Second, because violence is often 
linked to participation in other criminal activities such 
as robbery or drugs, incarcerated offenders are re- 
placed quickly on the streets by other robbers, drug 
dealers, and so on—you can incapacitate the offender 
but not necessarily the offense. Third, older offenders 
(e.g., late 20’s) who already are “aging out” of crime and 
who comprise the bulk of the prison population (espe- 
cially of violent offenders) are replaced continuously 
on the streets by fresh cohorts of youth entering into 
the high-crime prone ages (e.g., mid- to late teens). 


More than $20 billion was spent in 1991 on incar- 
ceration in state, Federal, and local jails, and the 
building of prisons alone cost an estimated $30 billion 
in the last decade. Some commentators (e.g., Methvin, 
quoted earlier) recommend a doubling of prison capac- 
ity for the 1990’s. Ameaningful debate on crime would 
consider the potential benefits and costs of incarcera- 
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tion, including the social cost of imprisoning large 
numbers of young black men who commit a dispropor- 
tionate share of violent acts. The debate should also 
assess the relative crime control benefits—both short- 
term and long-term—of employment policies, firearms 
reduction, community policing, and intermediate 
sanctions. 

The evidence on the relation between incarceration 
and crime rates also suggests that incapacitation as a 
crime control strategy need not be directed as broadly 
as it is. The incarceration strategy has not only in- 
creased incarceration rates for violent offenders, as 
intended, but incarceration rates for property and 
drug offenders have increased even faster. Efforts in 
the policy arena should be directed at focusing more 
on identifying the limited number of violent, danger- 
ous, and persistent offenders who account for a major- 
ity of serious crime and for whom incapacitation is a 
needed and warranted expense. 


Conclusion 


Our analysis of the national data suggests that 
increasing incarceration levels have not reduced vio- 
lent crime rates as predicted but, in fact, violence 
levels have been rising in recent years. The UCR 
statistics in particular show large increases in vio- 
lence rates since 1980—the age-adjusted index vio- 
lence rate has risen a sizable 36 percent since 1980. 


An important question facing policymakers at both 
the state and national levels is whether spending more 
and more money on incarcerating more and more 
offenders will solve the crime problem. Alternative 
approaches for punishing offenders (e.g., intermediate 
sanctions) are available that appear to be more cost- 
effective and more suitable for many property and 
drug offenders who today disproportionately occupy 
the Nation’s prisons and jails. Using incarceration as 
the primary sanction for the bulk of offenders does not 
appear justified given what we know. 
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medical procedures that apparently have saved the lives of an 
unknown number (some commentators say a substantial number) 
of would-be homicide victims. 


®See: Cohen and Canela-Cacho (op. cit. in 4); J. Petersilia and P. 
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on Crime and Prison Populations,” Journal of Criminal Law and 
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Accreditation: Making a 
Good Process Better 


By Lynn S. BRANHAM* 


COMMISSION on Accreditation for Correc- 
tions (CAC) accredits prisons, jails, juvenile fa- 
cilities, probation and parole departments, and 

other correctional facilities and programs across the 
country. As a member of the Commission for over 2 
years and a former member of the American Correc- 
tional Association’s (ACA) Standards Committee, I 
have seen firsthand the invaluable and impressive role 
that accreditation has played in improving conditions 
and practices in correctional facilities and programs 
across the country. I have seen the innumerable 
changes made to obtain accreditation that have made 
correctional institutions and facilities safer and cleaner 
and their operations more effective and efficient. I 
have seen the leverage correctional officials have 
gained through their involvement in the accreditation 
process to obtain funds from legislatures for critically 
needed physical plant improvements and repairs, sal- 
ary increases for pathetically underpaid correctional 
staff, and programs for juvenile and adult offenders. 
And I have seen the pride of those who have worked so 
hard and so conscientiously to meet accreditation re- 
quirements as they receive the accreditation award 
that affirms that they are indeed the professionals that 
they profess to be. 


At the same time, however, I have gotten a close- 
hand look at the accreditation process and seen ways 
in which the process can be improved to better meet 
the objectives of accreditation. In this article, I re- 
count some of my observations about the accredita- 
tion process and the ways in which it can be improved, 
motivated by the firm belief that in order for any 
institution or process to meet its objectives, avoid 
problems, and reach its potential, those working in 
the institution or involved in the process must peri- 
odically examine it critically, solicit the input of oth- 
ers as to how the institution or process can be 
improved, and make the changes whose necessity was 
revealed during this assessment process. In fact, ac- 
creditation itself is premised on these ideas about the 
importance of self-assessment, outside input, and 
willingness to change. It is therefore not only appro- 
priate but imperative that we, as accreditors, adhere 
to the very principles upon which accreditation itself 
is founded. 


Set forth below are my suggestions for improve- 
ment and reform of the CAC accreditation process. 


*Lynn S. Branham is professor of law at the Thomas M. 
Cooley Law School in Lansing, Michigan, and a member of the 
Commission on Accreditation for Corrections. 


It is my hope that these suggestions will prompt dis- 
cussion and debate and provide encouragement to 
others to tender additional suggestions to the Com- 
mission about ways to improve the accreditation proc- 
ess so that accreditation becomes the norm across the 


country. 


Ensuring that Accredited Facilities Meet 
Constitutional Standards 


At a minimum, accreditation should mean that a 
correctional facility meets constitutional require- 
ments. Yet based on my own observations about how 
information is collected during the auditing process 
and how that information is transmitted to and con- 
sidered by the Commission, I am not confident that 
accreditation adequately ensures that the conditions 
of confinement in certain institutions are constitu- 
tional. 


Of course, no accreditation process, no matter how 
finetuned and perfected, could ever guarantee that no 
resident in an accredited facility will ever suffer a 
violation of his or her constitutional rights. Even in 
the best-run facilities, there will sometimes be em- 
ployees, such as those who use excessive force, who 
ignore the rules and the Constitution. But accredita- 
tion should ensure that except for very isolated in- 
stances of unconstitutional conduct, the conditions 
and practices in the facility are constitutional. If 
accreditation does not mean this much, then accredi- 
tation means very little. 

In a civil rights case decided several years ago,’ a 
Federal district court found that the conditions in an 
accredited prison where inmates were frequently 
gang raped or otherwise assaulted violated the in- 
mates’ constitutional right not to be subjected to cruel 
and unusual punishment. The district court affirmed 
the finding of the magistrate that the prison’s accredi- 
tation had “virtually no significance” because the 
Commission on Accreditation for Corrections had in 
the past accredited prisons whose practices and con- 
ditions were unconstitutional.” 

Were other courts to adopt this court’s dim view of 
the value of accreditation, one of the main benefits of 
accreditation would be lost. Accreditation can and 
should in effect plant a seal of approval upon an 
institution, one that tells those who work or live in 
the institution and the outside world that, while the 
institution may not be perfect, it meets constitutional 
standards as well as professional standards that ex- 
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ceed the constitutional minima. Of course, if a lawsuit 
is brought challenging the constitutionality of condi- 
tions or practices in an institution, a court must make 
an independent assessment as to whether the Constitu- 
tion has been violated.* But when making this assess- 
ment, the court can give weight to the fact that the 
institution has been accredited if the court is confident 
that the accreditation process is a reliable one.‘ 

Our goal should therefore be to ensure that the fact of 
accreditation has meaning to courts—to ensure that a 
court confronted with a claim involving an accredited 
facility will know that it is very unlikely that the general 
conditions or practices in the facility violate the Consti- 
tution. Those who work in accredited facilities will then 
reap the benefits that they should from accreditation— 
limiting their liability, limiting court intrusion into the 
operation of their facilities, deterring the filing of law- 
suits, and avoiding the ensuing hassles of litigation 
because inmates and their attorneys know that they are 
unlikely to win any lawsuit that they file. Correctional 
officials who work in accredited facilities or programs 
can be assured of receiving these benefits if we make 
changes in the accreditation process, including the fol- 
lowing: 

Steps should be taken to ensure that the ACA standards 
applied by the Commission on Accreditation meet consti- 
tutional requirements. To do this, at least one member of 
the Standards Committee should be a lawyer with ex- 
pertise in correctional law. While some people might 
argue that the interest in ensuring that the standards 
meet constitutional requirements can be adequately met 
by having directors of departments of corrections, who 
have ready access to legal counsel, on the committee, 
there are several weaknesses to this argument. First, at 
least one but preferably more persons who fully under- 
stand the nuances of the law must be present at the 
meetings of the Standards Committee to handle legal 
questions as they come up. Generally, the attorneys who 
counsel directors of departments of corrections are not 
present at these meetings. Second, because the interest 
in ensuring that the standards meet constitutional re- 
quirements is of such central importance to the accredi- 
tation process, at least one of the lawyers scrutinizing 
the standards for constitutional problems should actu- 
ally be a member of the Standards Committee. Having 
a lawyer with correctional law expertise on the Stand- 
ards Committee has symbolic value, attesting to the 
ACA’s and the Commission’s firm resolve that the condi- 
tions and practices in accredited facilities must be con- 
stitutional. Including a correctional law expert on the 
committee also helps to ensure that the committee fully 
considers potential constitutional problems in proposed 
or existing standards since the committee sometimes 
seems more open to the suggestions of members of the 
committee than to those of nonmembers. 
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In addition to having a correctional law expert on the 
Standards Committee, the committee should adopt 
standard procedures that are consistently adhered to for 
disseminating proposed standards to groups with the 
expertise to evaluate them for constitutional problems. 
At a minimum, the standards should be sent to the 
National Prison Project and the American Bar Associa- 
tion far enough in advance of the Standards Committee 
meeting to enable these groups to provide meaningful 
input to the committee.° While proposed standards have 
sometimes found their way to the National Prison Pro- 
ject, often they have not, so dissemination procedures 
need to be tightened up and consistently followed. Fur- 
ther, the Standards Committee needs to ensure that the 
National Prison Project, the American Bar Association, 
and perhaps other groups understand the critical role 
that they will be playing in helping to ensure that ACA 
standards meet constitutional requirements. 

If a facility going through the accreditation process is 
operating under a court order, that court order serves as 
a red flag, alerting us to the substantial risk that the 
conditions or practices at the facility are unconstitu- 
tional. The CAC auditors, the Commission, and the staff 
that serves the Commission should therefore take spe- 
cial precautions with such facilities to avoid accrediting 
an unconstitutionally operated facility. Similar precau- 
tions are also necessary when a class-action suit is 
pending against a facility. 

In theory, steps are taken to apprise the Commission 
of the status of litigation pending against a facility or 
program that has applied for accreditation or reac- 
creditation. In practice, however, these steps either 
are not taken or are taken in such a rote fashion that 
they fail to guard adequately against the prospect of 
accrediting unconstitutional facilities. Since joining 
the Commission, for example, I have only very rarely 
seen a visiting committee’s report that even mentions 
whether or not a facility is operating under a court 
order or has a major lawsuit pending against it. Even 
when a report has mentioned a court order or pending 
litigation, the reference has usually been cursory, fail- 
ing to provide the Commission with the information 
that it needs to independently assess the litigation’s 
significance.® 

Under present CAC procedures, if an agency being 
audited is under court order, the auditors are supposed 
to “try” to obtain a paragraph description summariz- 
ing each order and its present status.’ “If? the CAC 
staff has information about litigation involving the 
agency, this information is to be sent to auditors before 
the audit.* And “{i]f appropriate” and if the agency 
agrees, a court master or other outside agencies “may” 
be contacted during the audit.® 

These procedures need to be tightened up immedi- 
ately and substantially if we are truly serious in our 
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avowal that unconstitutional facilities should not be 
accredited. First, the auditors should not just “try” to 
obtain information about any court orders under 
which a facility is operating, but they should actually 
get this information, including not only a summary 
describing the court order and its status but a copy of 
the order itself. Second, the auditors should be pro- 
vided with a list of all litigation pending against a 
facility, a description of principal claims asserted in 
each lawsuit, and a notation of whether or not any of 
the lawsuits are class-action suits. This list should be 
detailed enough to permit the auditors and the Com- 
mission to determine whether there is a pattern to the 
litigation that points to the need for further investiga- 
tion or inquiry. Provision of this list should not prove 
overly burdensome for correctional officials since any 
well managed institution would have already required 
collection of this information. 

Third, copies of the complaints filed in pending law- 
suits that have been certified as class-action suits 
should be provided to the auditors and copies of other 
complaints and responsive pleadings made available 
at an auditor’s request. Fourth, since close scrutiny of 
all of the above materials before the audit is essential 
if they are to prompt the kind of investigation needed 
to guard against accrediting unconstitutional facili- 
ties, the materials should be provided to the CAC staff, 
and in turn the auditors, well before the audit. 

Fifth, consultation by the auditors with court mas- 
ters, prison monitors, or other individuals, groups, or 
entities with the responsibility of monitoring condi- 
tions at a facility should be mandatory. Monitors will 
generally have much more extensive knowledge about 
a facility than the CAC auditors and can reveal infor- 
mation about problems that might otherwise go unde- 
tected or not be investigated as thoroughly as they 
should be during the audit. The need to contact facility 
monitors was underscored in 1991 when the Commis- 
sion reaccredited a facility that was operating under 
a court order. Several months after this facility was 
audited, the director of an organization assigned by 
the court to monitor conditions at the facility wrote a 
letter to the CAC staff expressing his concern that his 
organization had not been contacted regarding condi- 
tions at the facility. The organization had quite de- 
tailed knowledge about the conditions and practices at 
the facility that had been gained during weekly visits 
to it. The director noted in his letter the “substantial 
disagreement” between portions of the CAC auditors’ 
report on the one hand and the reports of the court 
monitors as well as state inspectors on the other. 

Ihave reviewed the report of the court monitor about 
this facility and concur that it raises serious questions 
about the reliability of the findings of the auditors, a 
particular concern when an institution such as this 


one is operating under a court order. To prevent a 
recurrence of this type of problem in the future, the 
CAC visiting committee should be apprised of any 
individuals or groups that are monitoring conditions 
or practices at the facility being audited. The visiting 
committee should then contact these monitors and 
obtain and review any information, such as reports 
filed with the court, that will help to ensure that the 
committee’s findings are accurate and complete and 
that the Commission does not accredit facilities whose 
conditions or practices are unconstitutional. As much 
of this information as possible should be placed in 
writing to facilitate an independent determination by 
the Commission of the information’s significance to 
the facility’s eligibility for accreditation. 

Finally, all of the materials described above—copies 
of the court orders under which a facility is operating, 
the list describing pending litigation, copies of the 
complaints filed in pending class-action suits, and 
copies of reports and other submissions of facility 
monitors describing conditions and practices at a fa- 
cility—should be provided to the Commission panel 
that will be deciding whether a facility is to be accred- 
ited or reaccredited. These materials should be pro- 
vided to the panel far enough in advance of the panel 
hearing to permit panel members to closely review 
them before the hearing. 


Ensuring that the Information Provided by the 
Auditors to the Commission is 
Accurate and Complete 


The soundness of the Commission’s accreditation de- 
cisions depends in great part on the extent to which 
auditors provide it with complete and accurate informa- 
tion about the conditions and practices at audited facili- 
ties and their conformance with ACA standards. For this 
reason, the Commission must be vigilant in its oversight 
of the auditor selection and training processes to ensure 
that the information provided to the Commission is 
consistent, thorough, detailed, and accurate. 

Requiring the visiting committee to review the in- 
formation discussed above about the lawsuits in which 
a facility is involved and the findings and conclusions 
of other facility inspectors will certainly help to en- 
hance the reliability of the results of the auditing 
process. But based on observations that I made re- 
cently during an audit of a prison, there are additional 
changes that need to be made in the auditing process 
if the Commission and others are to have the requisite 
confidence that a visiting committee’s report accu- 
rately reflects the conditions, practices, and problems 
at a facility going through the accreditation process. 
Some of those changes include the following: 

A designated number of offender interviews should 
be conducted in private so that the auditors have a 
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better understanding of any concerns of offenders 
about the conditions and practices at a facility. During 
the audit that I observed, the auditors interviewed 20 
inmates—5 from the segregation unit, 5 from the 
protective custody unit, and 10 from general popula- 
tion—that they had selected from a list of inmates in 
the prison. The auditors also talked to other inmates 
as they inspected various sections of the prison. What 
was notable about these interviews, in my opinion, 
were the differences in the amount and type of infor- 
mation obtained from the inmates during the private 
interviews. The inmates were much more forthcoming 
about certain alleged problems, such as gang control 
of the prison, sexual assaults, and the prevalence of 
inmate-to-inmate violence, during private interviews. 
By contrast, during discussions with inmates confined 
in their cells, I never heard inmates talk about these 
problems, which is not surprising since they were in 
ready earshot of staff members and other inmates. 

While the auditors during this particular audit con- 
ducted private interviews of offenders that they had 
selected, such private interviews are not required by 
CAC auditing procedures. Because of the relevance of 
the information collected from offenders to the ques- 
tion of whether a facility is operating in accordance 
with ACA standards, the Commission should adopt 
such a requirement. 

Steps need to be taken to ensure that in their reports 
to the Commission, auditors do not gloss over problems 
that they have observed in a facility. Problems need to 
be acknowledged and discussed in depth for the Com- 
mission to be able to assess their significance to the 
questions of whether the facility should or should not 
be accredited and, if accredited, under what condi- 
tions. 

That visiting committee reports do not always ade- 
quately reflect the actual or even observed conditions 
or practices at a facility was underscored during the 
audit in which I participated as an observer. To give 
but one example of the incompleteness of the visiting 
committee’s report, I have set forth below the section 
of the report that summarizes the information col- 
lected during inmate interviews: 

Twenty inmates were interviewed by the team and the following 

summarizes their attitudes. Suggestions ranged from visiting 

delays, lack of peanut butter on main line, and the need for a kids 
program when visiting. The inmates felt that counselors were 
doing their jobs and all inmates preferred to be at [this prison]. 


There was no indication of staff harassment, and there were good 
staff/inmate relations. 


From the above account of inmate concerns, the 
Commission might conclude that to the extent that the 
inmates even had complaints (as opposed to “sugges- 
tions”), they were relatively benign. But in fact, there 
were a number of serious concerns consistently ex- 
pressed by the inmates during the interviews that I 
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observed that were not mentioned in the report. These 
concerns included the alleged extortionate practice of 
gang members who required inmates to pay “rent” for 
their cells to avoid being beaten or raped; pervasive 
gang violence; lack of enough prison jobs and pro- 
grams; rodent infestation; and malfunctioning sinks 
and toilets. One inmate even reported being raped 
while in the protective-custody unit, a report which it 
should be apparent would be of greater significance to 
the Commission than the availability of peanut butter 
to the inmates. Many of these complaints were cor- 
roborated by observations made during the audit, such 
as of the milk cartons placed under cell bars to keep 
rodents out of the cells and of the standing water in 
some cells. 

If this kind of incomplete and misleading account of 
facility conditions and practices in a visiting commit- 
tee’s report were the norm, the integrity of the accredi- 
tation process would, rightfully, be suspect, and its 
credibility would be destroyed. It is therefore impera- 
tive that the Commission give careful thought to the 
question of how auditor training procedures can be 
revamped and the composition of auditing teams be 
changed so that the Commission and the public have 
no doubts about the reliability of the visiting commit- 
tee reports upon which the Commission so heavily 
relies when making its accreditation decisions. In ad- 
dition, the Commission should consider the feasibility 
of adopting other measures to serve as a check on the 
reliability of auditors’ reports. Such other measures 
might include the videotaping of certain areas of a 
facility, particularly those whose conformance with 
ACA standards is in doubt; the observation by each 
Commissioner of at least one audit a year to determine 
ways in which the auditing process can be improved; 
and the setting up of a more formal process for peri- 
odically “auditing” CAC audits. 


Steps need to be taken to ensure that auditors do not 
loosely interpret the standards that they are charged 
with enforcing and that they bring questions regarding 
the meaning and applicability of a standard to the 
Commission’s attention. Observations that I made 
during the audit referred to earlier confirmed the need 
for taking these steps. During that audit, the auditors 
and I noticed that most of the inmates in the segrega- 
tion unit had strung blankets across the front of their 
cells, preventing staff members from observing what 
the inmates were doing in their cells unless the staff 
members adopted the time-consuming and potentially 
dangerous practice of walking down the tier and peer- 
ing behind the blanket of each and every cell. While I 
believed and still believe that the way in which the 
blankets completely obstructed the view of inmates 
violated ACA Standard 3-4135 for adult correctional 
institutions, which requires that “[s]egregation 


cells/rooms permit the inmates assigned to them to ... 
be observed by staff members,” there was at a mini- 
mum a substantial question regarding compliance 
with the standard which should have been resolved by 
the Commission. The visiting committee report, how- 
ever, nowhere mentions Standard 3-4135 because, as 
one auditor explained to me, the auditors believed that 
the institution was in compliance with “the spirit,” if 
not the letter, of the standard.”° 


Ensuring that the Decisions of the Commission 
are Accurate and Reliable 


Making the changes in the accreditation process 
suggested above would do much to help ensure that 
the accreditation decisions of the Commission are 
well-founded. There are, however, several other steps 
that the Commission can and should consider taking 
to enhance the reliability of its decisions. Four of those 
steps are highlighted below. 

Length of Panel Hearings. First, the length of panel 
hearings should be increased to give the Commission 
the time needed to adequately and thoroughly con- 
sider an agency’s application for accreditation or reac- 
creditation. At present, the norm is to allot 10 to 30 
minutes for each panel hearing, an amount of time 
which is often palpably inadequate if the Commission 
is to do more, as it should, than simply rubber-stamp 
the recommendations of the auditors. For institutions 
operating under a court order, against which a major 
class-action suit is pending, or with serious physical 
plant or other problems, more time is needed. For 
these institutions, a hearing at least 1 hour in length, 
in my opinion, should be the norm. 

Actions of Other Panels. The Commission on Accredi- 
tation for Corrections, which is comprised of 20 indi- 
viduals, is divided into panels of four or five for 
accreditation hearings. Later, at a meeting of the 
entire Commission, panel chairpersons will mention 
any novel questions or problems that confronted their 
panel during the hearings. The Commission as a 
whole, however, does not normally discuss what waiv- 
ers or appeals were granted by a panel or what plans 
of action to bring a facility into compliance with ACA 
standards were deemed satisfactory or deficient. And 
while the Commission has recently begun to circulate 
written records regarding the waivers granted during 
panel hearings, these records are often incomplete and 
cursory, failing to recount such details as the extent to 
which a facility failed to meet the requirements of a 
standard, such as cell-size requirements. 

The problem with these procedures is that they 
create a very real risk that different panels of the 
Commission will treat similar institutions differently 
and that errors made by a panel will go unrecognized 
and become self-perpetuating. To alleviate this risk, 
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steps should be taken to circulate a more detailed 
written summary of actions taken by a panel to other 
members of the Commission and the CAC staff mem- 
bers. In addition, this information should be stored in 
a way that makes it easy for staff members or Com- 
missioners to retrieve it. 

Reaccreditation. At present, when agencies come up 
for reaccreditation, the Commission is not provided 
with records concerning previous accreditation pro- 
ceedings involving the facility. Such records would be 
very helpful in ensuring that the Commission is con- 
sistent in any waivers that it grants a facility and in 
its approval or disapproval of plans of action to rectify 
deficiencies in the facility. In addition, the records 
would help the Commission to determine whether 
plans of action are being developed and implemented 
in good faith and whether, and in what ways, they 
should be modified. The Commission should therefore 
develop procedures which will ensure that Commis- 
sioners are provided at a reaccreditation hearing with 
pertinent information about the prior accreditation of 
a facility. 

Telephone Hookups. As a matter of course, the Com- 
mission on Accreditation for Law Enforcement Agen- 
cies arranges for the chairperson of an audit team who 
is unable to attend the agency’s accreditation hearing 
to participate in the hearing through a telephone 
hookup." This type of arrangement facilitates the 
collection by the Commission of additional informa- 
tion that it needs when making accreditation deci- 
sions. The Commission on Accreditation for 
Corrections should consider whether it too should use 
telephone hookups with audit chairpersons as a stand- 
ard practice or at least adopt procedures under which 
an audit chairperson or other key individuals not at a 
panel hearing” could be reached by telephone if 
needed to answer questions of Commissioners. 


Establishing a Multitiered Accreditation System 


The majority of the correctional facilities that come 
before the Commission for Accreditation are truly 
excellent facilities. They are clean, they are safe, they 
are well-managed, and they provide adequate space 
and often an abundance of programs for their resi- 
dents. On the other hand, there are some facilities that 
are accredited by the Commission despite having se- 
rious deficiencies. The Commission has, for example, 
in the past accredited some very old maximum-security 
prisons that house two people for large parts of the day 
in cells measuring 60 square feet or less despite ACA 
standards requiring single-celling and, when confine- 
ment exceeds 10 hours a day, cells that provide 80 
square feet of floor space per occupant. 

In my opinion, the value of a CAC accreditation 
award is depreciated when all accredited facilities and 
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programs, no matter how stellar their performance or 
how egregious their noncompliance with ACA stand- 
ards, are lumped into one category—CAC-accredited. 
It would be far better if the Commission developed a 
multitiered system of accreditation that better re- 
flected an agency’s level of compliance with accredita- 
tion requirements. While crafting the exact contours 
of that system would require a great deal of study by 
the Commission and input from corrections profes- 
sionals and others, the Commission might begin by 
considering the suitability of the accreditation levels 
now used by the Joint Commission on Accreditation of 
Healthcare Organizations—accreditation with com- 
mendation; accreditation for “substantial compliance” 
with the standards; and conditional accreditation, 
which requires the rectification of certain serious 
problems in a designated period of time and a followup 
audit before a full accreditation award can be made. 

In addition, the Commission needs to consider what, 
if any, additional steps it should take to monitor facili- 
ties’ ongoing compliance with ACA standards, particu- 
larly those facilities that are not in the top 
accreditation level. Steps that could be considered by 
the Commission include augmented annual reporting 
requirements and periodic, unannounced “mini- 
audits.” 

Despite the problems in the accreditation process 
alluded to above that can and should be corrected, I 
am a big believer in both the benefits and the potential 
of CAC accreditation. In fact, because of the benefits 
of accreditation that I have observed firsthand and the 
truly impressive institutions and programs that I have 
seen accredited, I have recommended that state and 
local bar associations work to persuade states to adopt 
accreditation as a basic requirement to be met by those 
operating correctional institutions and programs.” If 
accreditation is to become the professional norm 
across the country, however, the Commission will need 
to scrutinize the process carefully to determine the 
ways in which it can be improved, and the Commission 
will need to be willing to consider the suggestions for 
improvement that are tendered to it. For while it may 
sometimes be true that “the truth hurts,” suppression 
of the truth or hiding from the truth will hurt the 
long-term viability of accreditation even more. 

The changes in the accreditation process outlined 
above are examples of improvements that can be made 
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in the process to ensure that the objectives of accredi- 
tation are achieved, the integrity of the process is 
preserved, and its credibility with the courts, legisla- 
tors, corrections professionals, and the public is en- 
hanced. I commend them to the Commission and the 
corrections profession for their consideration. 


NOTES 


1LaMarca v. Turner, 662 F. Supp. 647 (S.D. Fla. 1987). 
3Rhodes v. Chapman, 452 U.S. 337, 348 n.13 (1981). 


‘Id. (expert opinions are relevant to but not conclusive on the 
question of the constitutionality of a prison’s practices). 


5Members of the ACA staff have already indicated that they 
have no objections to establishing a formal arrangement with the 
American Bar Association to obtain feedback about proposed 
standards. The ABA’s Juvenile Justice Committee would consider 
standards that concern facilities or programs for juveniles, while 
the ABA’s Corrections and Sentencing Committee would consider 
standards in the adult area. 


8For example, in one visiting committee report, the auditors 
mentioned only in passing “an expected court decision” involving 
the prison being audited. The report failed to mention, however, 
that there was in fact a major class-action suit pending against 
the prison that included a number of serious claims, including 
claims of rampant violence, sexual assaults, and extortion in the 
allegedly gang-dominated prison. 


7american Correctional Association, Consultant Manual 3la 
(1987). 


81d. 
1d. 


10In the “Conditions of Confinement/Quality of Life” section of 
the auditors’ report, the auditors did express a concern about the 
coverings over the cell grills. That the auditors did not go further 
in following up on this concern is especially curious since the 
report acknowledged that an “expected” court decision may re- 
quire removal of the blankets. 


MTelephone Interview with Margaret J. Levine, Director of 
Support Services, Commission on Accreditation for Law Enforce- 
ment Agencies (December 2, 1992). 


at present, it is not uncommon, because of budget con- 
straints, for wardens of prisons coming before the Commission for 
accreditation to be absent from a panel hearing. 


18. ynn S. Branham, The Use of Incarceration in the United 
States: A Look at the Present and the Future 48 (American Bar 
Association 1992). 


ITH CORRECTIONAL costs skyrocketing 
in recent years, more and more government 
officials have decided that offenders should 

help pay for the cost of their own supervision and 
rehabilitation. Of course, judges have long imposed 
court costs on defendants, and most jail and prison 
work programs already require inmates to contrib- 
ute a share of their earnings to their own upkeep. 

A more recent approach to recouping some of the 
taxpayers’ dollars spent on punishing criminals is to 
require offenders who are put on probation (and who 
are capable of working) to pay for at least some of 
the costs of their supervision. With nearly 2.5 mil- 
lion offenders on probation in the states in 1989, 
even a fee of $30 a month for half a year would 
generate up to $450 million annually depending on 
how many probationers regularly met their monthly 
obligation. And despite the common perception of 
the criminal as penniless and unemployable, most 
offenders on probation who have committed misde- 
meanors—and even many felony offenders——can af- 
ford reasonable monthly supervision fees. Texas 
collects fees from 90 percent of all misdemeanor 
offenders on probation and from 65 percent of all 
felony offenders on probation.’ 


Already, more than half the states allow local 
probation departments to charge fees to probation- 
ers. Many of these states have raised substantial 
amounts of money from these assessments; in some 
states, such as Texas, correctional fees pay for up to 
one-half of the cost of basic probation supervision. 
Some probation departments-—-such as Yakima 
County’s in the State of Washington—have become 
completely self-supporting through probation fees— 
and even make a “profit.” 

The increasing use of probation fees has prompted 
heated debate among some corrections profession- 
als. Some assert it is unethical or even illegal to force 
convicted offenders to pay for services they are re- 
quired to receive. Others argue that correctional 
fees are not an efficient way to generate revenue, 
noting that many correctional clients are indigent or 
that the cost of collecting fees may exceed the money 
obtained. It has also been claimed that creating 
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Texas Collects Substantial Revenues From 
Probation Fees 


By PETER FINN AND DALE PARENT* 


incentives to accumulate probation fees may induce 
probation officers to neglect their supervision respon- 
sibilities in favor of bill collection. Finally, govern- 
ment officials may lose control over local probation 
departments if these departments achieve significant 
fiscal independence from the state and county. 

While some of these objections are policy questions 
that are beyond the scope of this article, the experience 
of Texas shows that revenue from fees can exceed the 
costs of administering collection and that the quality 
of probation supervision need not decline as probation 
collections increase. In 1990, Texas spent more than 
$106 million to supervise probationers but collected 
more than $57 million in fees. This accomplishment 
was due to legislative enactment of several statutes 
deliberately calculated to encourage local probation 
departments to levy fees—and to diligently monitor 
their collection. However, some counties in Texas have 
been more successful than others in capitalizing on 
these incentives. In 1986, seven counties collected over 
80 percent of their expenses in fees, while three coun- 
ties recovered less than 40 percent of their expenses 
through fees. While many factors explain these differ- 
ences (for example, the mix of employed and unem- 
ployed offenders), some probation departments in 
Texas have been particularly innovative in the collec- 
tion approaches they have adopted. 

This article reviews the approaches taken by the 
Texas Legislature and some counties in the state to 


make offenders pay for a large proportion of the costs 
of their own supervision. 


The Texas Legislature Encourages Vigorous 
Fee Collection 


In 1990, local probation departments in Texas col- 
lected over $57 million in probation fees; several coun- 
ties collected over $1 million. About three-quarters of 
the state’s 110 counties collected fees equal to half or 
more of their total expenses. 


County probation departments in Texas are funded 
through a combination of state aid and fees assessed 
on probationers. However, since the early 1970’s the 
Texas Legislature has enacted a number of pieces of 
legislation designed to motivate local probation de- 
partments to increase their total revenues through the 
energetic pursuit of probation fees. 

The most important incentive the legislature pro- 
vided was to allow departments to carry forward into 
the next fiscal year a portion of the supervision fees 


Vol. 57, No. 2 


17 é 


18 FEDERAL PROBATION 


they collect when their combined revenue from proba- 
tion fees and state aid is greater than their expenses— 
that is, they take in more money than they spend. Ifa 
department collects more in probation fees and state 
aid than it spends—that is, it has an end-of-year 
surplus—it gets to keep a portion of the surplus equal 
to the share of its total revenue generated by probation 
fees. 

Suppose that a department has $1 million in reve- 
nues, with $400,000 coming from the state and 
$600,000 from probation fees. Suppose further that 
the department spends only $900,000 during the year, 
leaving it with a surplus of $100,000. The department 
gets to keep 60 percent of its surplus—$60,000—since 
60 percent of its total revenues ($600,000) came from 
probation fees. Under this formula, the larger the 
percentage of revenues a department collects from 
probation fees compared with state aid, the larger the 
percentage of its surplus it gets to carry forward to the 
next fiscal year. So a department that has managed to 
collect a great deal of money from fees and whose total 
revenues, as a result, come 80 percent from probation 
fees and only 20 percent from the state, would get to 
carry forward 80 percent of any surplus of revenues 
over expenses that it realizes. 

Texas law also permits fees to be levied on offenders 
convicted of misdemeanors as well as offenders con- 
victed of felonies. As noted above, misdemeanor pro- 
bationers in Texas are more likely to fully pay their fee 
obligations than are felony probationers. The ability 
to levy fees on misdemeanants increases the propor- 
tion of offenders who pay regularly and decreases the 
proportion for whom a department must incur sub- 
stantial collection costs. 

The Texas Legislature enacted two other incentives 
designed to motivate local probation departments to 
increase their fee collections. First, local probation 
departments have broad discretion in deciding how to 
spend fee revenues. Money collected from fees may be 
used for salaries, operating expenses, and even start- 
ing new services for probationers by hiring additional 
staff or contracting with vendors that offer educa- 
tional, treatment, or supervision services to the crimi- 
nal justice system. 

Second, the Texas Legislature has made sure that 
probation departments can collect enough revenue 
from fees to cover—and substantially exceed—the staff- 
ing costs necessary to collect the money. Legislators 
realized that when supervision fees are low (for exam- 
ple, $5 to $10 per month), it may cost a department 
more to collect these small amounts than it gets back 
in payments. As a result, when the Texas Legislature 
first authorized supervision fees in 1965, it set the 
maximum monthly fee at $15. In 1985 the legislature 
increased the maximum to $40.” 
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What Local Probation Departments Did to 
Increase Collections 


Jefferson County, Texas (population 250,000), was 
able to capitalize on the legislature’s incentives to 
increase dramatically the amount of money it collects 
from fees. The county collected $437,519 in 1982 but 
$945,438 in 1990—an increase of over 100 percent. 
The increase cannot be attributed solely to rising 
caseloads because the average fee collected per proba- 
tioner also rose considerably, increasing from $128 in 
1982 to $298 in 1990. During this time, revenues from 
fees provided between 42 and 61 percent of the depart- 
ment’s total expenses. 


Using Fee Collections to Assess Staff Performance 


According to Montie Morgan, director of adult proba- 
tion for Jefferson County, one early step the department 
took to increase fee collections was to include the amount 
of money collected in staff performance reviews. Every 
month, the department reports how much each proba- 
tion officer is expected to collect based on such consid- 
erations as the number of probationers supervised. At 
the end of the month, another report shows the percent- 
age of fees each officer has actually collected. 

According to Mr. Morgan, supervisors consider fee 
collection performance heavily in evaluating perform- 
ance among officers. As a result, officers keep their own 
tally of their caseload’s payments and check it against 
the computer-generated list to make sure the automated 
system did not short-change them. (In another Texas 
county, a supervisor reported he posts his officers’ collec- 
tion rates every month on a bulletin board to stimulate 
competition among officers to achieve a favorable per- 
formance record.) 


Judicial Priority on Fee Collections 


In addition to probation fees, judges in every state 
can impose a variety of financial obligations on proba- 
tioners, including fines, restitution, court costs, and 
attorney’s fees. In Texas, judges have the right to 
decide which kinds of payments they will require 
probationers—who typically have limited funds—will 
pay first. However, since 1974, judges in Jefferson 
County (as well as many other counties in Texas) have 
generally ordered that payments be credited first to 
supervision fees and only then to other court-ordered 
financial obligations. Judges in Jefferson County have 
also generally charged the highest monthly fee al- 
lowed by law—currently $40. 

In some Texas counties, judges do not state a pref- 
erence for which type of court-ordered payment will be 
collected first; they leave this decision to the probation 
department. As a result, the probation administrator 
of Dallas County said he has programmed his depart- 
ment’s computer “to credit payments first to probation 


fees until the balance due is zero and only then do 
payments go for other obligations,” although this se- 
quence can be overridden if required by a judge or a 
change in legislation. 


Strong No-Waiver Policy 


State law in Texas requires judges to impose 
supervision fees, unless the offender is truly unable 
to pay. However, as early as 1974 judges in Jefferson 
County delegated responsibility for determining the 
offender’s ability to pay to the probation department, 
and the department rarely recommends a waiver 
unless the offender has a documented work disability. 
Furthermore, as in other counties in Texas, probation 
officers must get their supervisor’s approval in order 
to recommend that fees be waived. Probation officers 
sometimes determine later that a probationer who 
they anticipated could find employment in fact cannot 
find a job. When this happens, the officer recommends 
that the conditions of probation be amended to waive 
the fees the court initially imposed. 


Probation administrators in several Texas counties 
report that even judges who make their own decision 
about whether offenders have the ability to pay typically 
show a very strong presumption in favor of ordering 
payment. One of these administrators goes a step fur- 
ther in discouraging judicial waivers: every month he 
issues a report that shows how often each judge in the 
county waived payments and how much in arrears each 
judge's probationers have been. The administrator be- 
lieves that, because judges are sensitive to how they 
perform compared to their peers, the report encourages 
them to impose fees more often and take stronger en- 
forcement actions against probationers who are in ar- 
rears than they might otherwise be inclined to do. 


Strict Enforcement of Payment 


Before jail crowding became a serious problem, 
judges in Texas would sometimes jail offenders who 
willfully failed to pay fees if the probationers had also 
violated other conditions of probation. With today’s 
widespread jail crowding, however, offenders on pro- 
bation are much less likely to be locked up, and those 
who are reincarcerated often serve only a few days. As 
a result, the Jefferson County Probation Department 
now recommends that judges sentence probationers to 
10 days of community service rather than jail time for 
willful nonpayment. According to Mr. Morgan, faced 
with “the prospect of two weeks of hard work,” proba- 
tioners often catch up on delinquent payments. 


Recent Changes Have Made Vigorous Fee 
Collection Still More Desirable 


Texas introduced three important changes in the 
1980’s designed to increase fee collections still further. 
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Two Changes in Legislation 

In addition to raising the maximum fee from $15 to 
$40, the legislature also made it more difficult to waive 
fees. Several legislators had become concerned that 
judges in some counties were waiving fees for many 
offenders who actually had the ability to pay. As a result, 
in 1987 the legislature required that all probationers be 
automatically assessed at least $25 a month unless they 
could show they were too poor—and likely to remain 
so—to pay even this small amount. 


Introduction of Automated Tracking Systems 


By the early 1980's, many of the large counties in Texas 
had developed their own customized and automated ac- 
counting systems for keeping track of fee payments. The 
Harris County Adult Probation Department has shown 
how these systems can increase fee collections while at the 
same time reduce staff time involved in keeping track of 
collections. Designed by county information system staff, 
the Harris County system automates routine accounting 
functions, such as recording payments and issuing re- 
ceipts. Using this capacity, the department can: 


¢ Issue monthly reports to each probation officer sum- 
marizing the payment status of every offender on his 
or her caseload so the officer can identify quickly 
delinquents who need to be contacted about their 
arrearage. 


e Automatically mail probationers a monthly “bill” 
that states how much they owe, and time the bill to 
arrive when offenders receive their wages or govern- 
ment benefit checks. 


e Automatically write a letter to probationers who are 
more than 90 days overdue reminding them of their 
unpaid balance and what to do about it. 


To make these and other benefits of computerized ac- 
counting available to smaller departments, the Texas 
Community Justice Assistance Division (formerly the 
Texas Adult Probation Commission) developed specialized 
accounting software in 1983 that operates under a popular 
database management program (Dbase III). Commission 
staff will customize the software to suit the needs of 
specific probation departments and train local officials to 
use it. Over one-third of the adult probation departments 
in Texas already use the software. According to John 
Owen, director of community supervision and corrections 
for Jack County, introduction of the software has “defi- 
nitely helped to increase collections—probably by 30 per- 
cent—” because officers can find out which probationers 
are in arrears (and by how much) at the push of a button 
and can then target them for special attention. 


The Recent Changes Have Worked 


These changes in legislation and computerization 
appear to have had the intended effect: total revenues 
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from fees, and the average monthly fee collected per 
probationer, continued to increase in Texas during the 
1980’s—even when caseload rates remained the same. 
As the figure shows, while caseloads remained the 
same from 1986 through 1989, the average fee col- 
lected per year increased from $132 to $191; total 
revenues from fees during this period jumped from 
nearly $37 million to over $57 million. 


Anticipated Problems Have Not Materialized 


Initially, skeptics expressed concern that reliance on 
probation fees as a significant source of funding for 
probation services would create a host of serious prob- 
lems. 


State Contributions Have Not Decreased 


Critics charged that, as local departments gener- 
ated more and more operational income from proba- 
tion fees, the state would likely decrease its 
contribution to local probation departments in pro- 
portion to the increase in fee collections, leaving de- 
partments with the same amount of money they had 
before they began collecting fees. As a result, critics 
predicted that fee collections would reduce the state 
budget and presumably the tax burden but would 
prove no benefit to local departments. 


In some states, probation fees are routinely offset 
by decreases in state aid. Where this is done, fee 
collections are generally lower than in states without 
this offset. However, continuing increases in fee col- 
lections in Texas have not led to a decline in state 
funding. At the same time that collections from pro- 
bation fees were increasing, state appropriations for 
salaries and operating expenses also increased, jump- 
ing from slightly over $19 million in 1980 to over $53 
million in 1990—an increase of almost 300 percent. 
State funding did drop in 1986 and 1988, but this was 
because of the recession in Texas, not because of 
increases in fee revenues during those years. 


Collecting Fees Does Not Detract from Casework 


Some probation officers, supervisors, and other cor- 
rections staff warned—and still claim—-that strong 
incentives to collect fees would turn county probation 
departments into “collection agencies” that devote all 
or most of their energies to “fund raising” and neglect 
their obligation to provide substance abuse, employ- 
ment, and rehabilitation services to probationers. 

It is true that many probation officers in Texas 
“hated” fee collections when they were first intro- 
duced in the early 1970’s, Mr. Morgan recalled. How- 
ever, from the beginning, Texas probation 
administrators have made clear to new employees 
that fee collection is part of the job description. As a 
result, line staff today generally accept their fee col- 
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lection responsibilities as a matter of course. “Some 
staff have a mindset opposed to acting as a bill collec- 
tor,” another chief probation officer observed, “but the 
number who feel that way are a minority. Most [pro- 
bation officers] see fee collection as a condition of the 
job.” In addition, they eventually realize that they are 
not just collecting bills; by enforcing fee payments they 
are benefiting the probationer with improved case- 
work (see below). 

A few probation officers still complain that the em- 
phasis on fee collection reduces the time they have to 
help probationers with problems related to substance 
abuse, employment, and other areas of their lives that 
are crucial to staying “straight.” Because fees are 
always the first topic of discussion during an office 
visit, casework can be addressed only in the remaining 
time. If an offender is having difficulty meeting pay- 
ments, the office visit can be consumed entirely by this 
one issue. 


Another problem with emphasizing fees is that some 
probationers are reluctant to meet with their officer at 
all if they are behind in their payments and know they 
are going to have to explain their tardiness. 


Benefits of Fees 
Fee Collection Is Good Casework 


Of course, probation officers must still spend time— 
sometimes the entire office visit—motivating offend- 
ers to make their payments and working out a plan for 
doing so. However, Montie Morgan believes that 
rather than detracting from casework, aggressive fee 
collection actually furthers the goal of helping proba- 
tioners to avoid relapsing into criminal behavior. He 
argues that the regularity of fee payments is a good 
barometer of probationers’ overall adjustment on su- 
pervision. According to Mr. Morgan, “There is a direct 
correlation between probation compliance and fee pay- 
ment.” Nonpayment usually means there are underly- 
ing adjustment problems that the probation officer 
needs to identify and address that otherwise might 
have gone undetected. “For example,” one county di- 
rector said, “if the probation officer and offender were 
not discussing failure to pay fees during the client 
interview, they would be talking about the client’s 
drinking problem which is the cause of his not making 
payments. So the fee is only an ‘entrée’ to get into 
[addressing] the offender’s life problems.” 

Some probation staff believe the emphasis on fee 
collection provides an opportunity to teach offenders 
how to budget and meet ongoing financial obligations 
on time. More generally, discussing problems with 
paying the fee can help teach offenders how to struc- 
ture their lives in a manner that enables them to make 
payments regularly. 
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Fee Revenues Fund Expanded Services 


Finally, probation administrators in Texas have 
been able to use money from probation fees to add 
services they had previously been unable to afford. 
Montie Morgan reports that increased collections in 
Jefferson County enabled him to contract for addi- 
tional services for offenders, including several group 
intervention programs, a sex offender program, and 
substance abuse programs. In some counties, fees 
have been used to fund intensive supervision pro- 
grams for high risk offenders who require frequent 
reporting to probation officers—and therefore more 
staff. Electronic monitoring—fitting a probationer 
with a bracelet that emits a signal if the person strays 
beyond a fixed distance from his or her home—has also 
been funded in some counties with the money collected 
from fees. Electronic monitoring makes it possible to 
keep much closer tabs on an offender than requiring 
periodic visits to a probation officer or making tele- 
phone calls to the home. 


Texas’ Success Is Not Unique 


Texas is not the only state that secures considerable 
funding from probation fees. When the Yakima County, 
Washington, branch probation office continued to run up 
annual deficits in the early 1980's even after the state 
authorized all county offices to collect and keep supervi- 
sion fees, the county government told the probation 
administrator that all county funds would be cut off as 
of January 1, 1997—and the office would have to make 
up its deficit to the county.° 

With their jobs on the line, what had been a conscien- 
tious attempt to increase collections in the past turned 
into an extremely vigorous effort. As a result, by 1990 
revenues from fees exceeded the Yakima County branch 
office’s expenses by $133,000. What changed? 

Yakima’s success is due in large measure to increased 
caseloads, which rose almost 50 percent between 1987 
and 1990. Many of these new probationers are individu- 
als charged with drunk driving who can usually afford 
to pay probation fees and have a strong incentive to do 
so if they want the charges against them dismissed. 

However, the administrator also instituted several 
changes designed to increase fee collections. He auto- 
mated the existing manual system of recording collec- 
tions so that the computer prints late notices 
automatically for all probationers who are 30 days in 
arrears. Unlike the past, when little could be done if 
probationers stopped paying their fees, today delin- 
quent probationers are assigned to the office’s own 
community service program normally used for offend- 
ers who cannot pay fines imposed by the court. 

Finally, by assigning four full-time clerical staff to 
handle all the scheduling of probationer meetings, 


filing reports, and monitoring collections, the admin- 
istrator freed probation officers to devote all their time 
to supervising their caseload—including time to work 
with delinquents to help them meet their fee pay- 
ments. 

Probation and parole branches in 12 of Oregon’s 36 
counties are permitted to keep the supervision fees 
they collect and to spend the money on any purpose 
the law allows—but they are responsible for purchas- 
ing their own supplies and services for probationers. 
As a result, one would expect these counties to gener- 
ate more fee money than the other 24 counties that 
have to return all the fee revenues they collect to the 
State Department of Corrections.* 


This turns out to be the case. From 1987-89, the 
counties that do not keep fee revenues collected fees 
equaling 6 percent of their expenses for basic supervi- 
sion, while the counties that keep fee revenues col- 
lected fees equaling over 15 percent of their expenses. 


What do the 12 counties with the incentives do 
differently than the other counties that enables them 
to collect more fee revenues? Some of the actions the 
12 branch offices have taken are the following: 


* Supervisors in a few of these counties are re- 
warded with a salary increase if, in addition to 
high ratings on other measures of performance, 
their staff collects more fees than planned. 


Some branch office administrators have tightened 
their criteria for recommending waivers and re- 
ductions in fees to the judge; as a result, a larger 
percentage of their caseload is assessed—and 
pays—fees (including high fees) than in the offices 
that turn over the fee money they collect to the 
state. 


One county administrator took over collection re- 
sponsibilities from the clerk of court, who had no 
particular incentive to enforce fee collections, who 
had been tabulating payments with pencil and 
paper, and who kept no records of whether pay- 
ments were credited to supervision fees, fines, 
court costs, or restitution. The administrator insti- 
tuted an automated accounting system that made 
it easy to track payments, and he made a concerted 
effort to get probationers to pay. As a result of these 
changes, total receipts for fees went from $12,000 
to $140,000 in 1 year. 


Recently, the Oregon Legislature discontinued the 
practice of penalizing the no-incentive counties and 
also raised the minimum supervision fee from $10 to 
$25. As a result of these changes, the two groups of 
counties now collect a more similar percentage of their 
expenses in probation fees than they did in 1987—tes- 
tament to the power of state legislature to enact legis- 
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lation that can create incentives for county probation 
departments to increase probation fee collections. 


NOTES 


Ihe data in this article were provided to the authors by telephone 
and mail by Edmund Peterson, formerly acting director, Community 
Justice Assistance Division, Texas Criminal Justice Division, and 
currently director, Internal Audit Section, January 7, 1992; James 
McDonough, former director, Community Justice Division, Texas 
Criminal Justice Division, April 9, 1991; Montie Morgan, director 
of adult probation, Jefferson County (Texas) Community Supervi- 
sion, April 9, 1991, and December 3, 1991; and John Owen, director 
of community supervision and corrections, Jack County, Texas, April 
10, 1991. 


2No analysis has documented the cost of collecting the supervision 
fees in Texas. Most practitioners, however, believe that revenues 
from monthly fees of $30 to $40 substantially exceed collection costs, 


June 1993 


while revenues from monthly fees of $5 to $10 fall short of collection 
costs. The exact break-even point is unknown and, in fact, probably 
varies among departments according to the nature of the caseloads 
(e.g., the proportion of misdemeanants versus felons) and the nature 
and cost of enforcement procedures used and sanctions imposed on 
probationers who willfully refuse to pay. 


3Data on Yakima County were provided by Edward Hosack, chief 
probation officer, Yakima County District Court Probation, in tele- 
phone calls May 1, 1991, and correspondence dated May 9, 1991. 


‘Data were provided in telephone calls with Barbara McGuire, 
director of field services, Oregon Department of Probation and 
Parole, March 18, 1991, December 6, 1991, and January 9, 1992, 
and with David Caulley, fiscal services administrator, Oregon De- 
partment of Corrections, March 14, 1991. 


Factors Influencing Probation Outcome: A 
Review of the Literature 


By Katuryn D. Morean, Pu.D. 


Introduction 


OR MUCH of correctional history, the crimi- 
nal justice community has relied upon various 
programs designed to serve as alternatives to 
incarceration. Probation has been and continues to 
be one of these correctional alternatives. Recent sta- 
tistics published by the Department of Justice (Bu- 
reau of Justice Statistics, 1992) indicate that in 
December 1990, there were approximately 3 million 
offenders under Federal and state probation supervi- 
sion with 83 percent of the total being under active 
supervision. Petersilia (1985) estimates that be- 
tween 60 percent and 80 percent of all convicted 
criminals are sentenced to probation. Despite the 
proliferation of intermediate punishments such as 
intensive probation, home confinement, and elec- 
tronic surveillance, probation has survived as a sen- 
tencing alternative. 
Although used extensively, probation has been the 
center of much controversy and criticism for its failure 
to rehabilitate and deter offenders placed under the 
supervision of probation departments. Much of this 
criticism can be attributed to the decline of the reha- 
bilitative ideal and the rise of the Justice Model in the 
1970's and the “get tough on crime” philosophy of the 
1980's. The controversy and criticism that have sur- 
rounded probation since the 1930's focus on several 
issues which include: having caseloads too large for 
supervising officers to be effective; inadequate funding 
which often results in understaffed and underpaid 
probation departments; and failure of probation to 
rehabilitate offenders or deter their future criminal 
actions. 


Because such a large number of correctional clients 
are under probation supervision, it is important that 
we understand the effectiveness and outcome issues 
related to probation and assess factors which influence 
probation outcome and probation effectiveness. Past 
research has provided some important insight into 
what factors influence probation outcome and which 
offenders are more likely to succeed or fail under 
probation supervision. 


Review of the Literature 


Although used extensively, probation has been criti- 
cized for its failure to rehabilitate and deter offenders. 
Many studies have shown that the failure rate for 
probationers under supervision is high. Tippman 
(1976), who studied 790 male felons, found the failure 
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rate to be 40 percent. Rogers (1981), with a sample of 
1,014 probationers, concluded that 60 percent of those 
placed under probation supervision fail. Many studies 
have cited such factors as age, gender, employment, 
educational attainment, and marital stability as re- 
lated to probation success or failure. Roundtree, Ed- 
wards, and Parker (1984) and Tippman (1976) found 
prior criminal record to be the most significant predic- 
tor of probation outcome. Other studies have identified 
probation supervision variables including the length 
of sentence and types of conditions assessed as being 
predictors of probation outcome. The studies which 
focus on probation outcome can be classified into three 
categories: (1) studies that report probation failure 
rates only (Irish, 1977; Rogers, 1981; General Account- 
ing Office, 1976); (2) studies that report failure rates 
but also indicate significant factors correlated with 
that failure (Caldwell, 1951; England, 1955; Frease, 
1964; Davis, 1964; Landis, Mercer, & Wolff, 1969; 
Tippman, 1976; Kusuda, 1976; Missouri Division of 
Probation and Parole, 1976; Roundtree et al., 1984); 
and (3) studies that discuss factors influencing proba- 
tion outcome only (Ditman, 1967; Lohman, 1966; Wis- 
consin Corrections Division, 1972; Bartell & Thomas, 
1977; Renner, 1978; New Jersey Administrative Office 
of the Courts, 1980; Holland, Holt, & Beckett, 1982; 
Scott & Carey, 1983; Cuniff, 1986; McCarthy & Lang- 
worthy, 1987; Petersilia, 1987; Kane County Diagnos- 
tic Center, no date; California Bureau of Statistics, 
1977). 


Studies Reporting Probation Failure Rates 


The first group of studies report failure rates for 
probation samples (see table 1). 

The General Accounting Office (1976) studied pro- 
bation outcome in four counties in the United States: 
Maricopa County, Arizona; Multnomah County, Ore- 
gon; Philadelphia County, Pennsylvania; and King’s 
County, Washington. In these counties, approximately 
77 percent of all offenders were placed under probation 
supervision. The sample consisted of 1,100 closed pro- 
bation cases which were tracked for 22 months after 
discharge from probation and 50 current cases. Recidi- 
vism was defined as having probation revoked while 
still on probation or during the followup period. The 
results showed that only 4 or 5 out of every 10 complete 
their probation without arrest, conviction, or revoca- 
tion. 

Irish (1977) attempted to assess probation effective- 
ness by examining probation outcome. His conclusions 
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indicated that three-fourths of those under study 
made a successful adjustment while on probation, and 
two-thirds conformed to law-abiding behavior after 
probation. Thus, he concluded that probation was suc- 
cessful in accomplishing its outcome. 

Rogers (1981) analyzed data on 1,104 male and 
female probationers to identify factors related to re- 
cidivism. She used three measures of recidivism: re- 
convictions during probation; reconvictions between 
date that the probation order was issued and 24 
months following termination; and sentences assessed 
between the date the probation order was issued and 
24 months following termination. She found that one 
of every five probationers was convicted while under 
probation supervision. Within the 24-month period 
following termination, the number had increased to 
one in three probationers being convicted with 60 
percent of those convicted being given sentences of 
incarceration. Among probationers receiving inten- 
sive probation supervision, reconviction rates were 
much higher (60 percent) than for probationers given 
minimum or no supervision. 

Vito (1985) concluded that felony probation is effec- 
tive in controlling recidivism when his examination of 
317 felony probationers in Kent, Ohio, indicated a 
failure rate of 22 percent. 


TABLE 1. SUMMARY OF STUDIES REPORTING FAILURE 


RATES ONLY 
Year Researcher Failure Rate 
1976 General Accounting 55% 
Office 
1977 Irish 30% 
1981 Rogers 60% 
1985 Vito 22% 


Studies Reporting Failure Rates and Related Factors 


The second category of studies reports probation 
failure rates but also describes factors significantly 


correlated with prcbation failure and success (see 
table 2). 


Caldwell (1951) studied Federal probationers 
whose cases had been terminated during the period 
of July 1, 1937, through December 31, 1942. In the 
analysis of 337 probationers who violated conditions 
while under supervision, youthfulness and low socio- 
economic status were characteristics of violators. 
Educational attainment was similar for both recidi- 
vists and nonrecidivists. In the second part of the 
study, 403 postprobationers were selected to examine 
postprobation outcome. Results indicated that there 
were 66 probation failures or probationers who were 
convicted of crimes following probation release. Fifty- 
eight of the 66 failures were due to arrests for minor 
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offenses. Factors related to postprobation success in- 
cluded high occupational skill, full employment, ade- 
quate income, and marriage with children. 

England (1955) studied 500 Federal offenders whose 
probation was terminated between January 1, 1939, 
and December 31, 1944. He followed these offenders 
for a period of 6 to 12 years. He defined failure as 
convictions for misdemeanor and felony offenses. With 
a 17 percent failure rate, factors associated with fail- 
ure included previous criminal record, youthfulness, 
personal instability, and lower socioeconomic back- 
ground. Most postprobation convictions were for mi- 
nor offenses such as gambling, theft, and disorderly 
conduct. England (1955) used findings from his study 
of 490 adult felony and misdemeanor probationers 
who had completed terms between 1939-44 to suggest 
that selection for probation and daily probation opera- 
tions might provide more insight into understanding 
probation outcome. These probationers were not sub- 
jected to any intensive, individualized social casework 
procedures. They were simply exposed to routine sur- 
veillance. The data showed that by 1951, only 17.7 
percent of the offenders had recidivated. He argued 
that other variables besides “social work” are impor- 
tant in the probation experience including the fact of 
being under surveillance; being publicly branded an 
offender; and the threat of a jail term. 

Frease (1964) studied 605 probationers under super- 
vision from July 1, 1961, through June 30, 1962, to 
identify factors related to probation outcome. He de- 
fined failures as those who had been served a bench 
warrant or whose probationary status had been re- 
voked. The data indicated the following factors to be 
associated with probation success: being female; no 
prior felony commitments; 5 years or more residence 
in Washington; a fourth grade education or more; 
nondrinking; married; and positive family support. 

Defining failure as two or more violations and revo- 
cation, Davis (1964) used a cohort approach to study 
probation effectiveness. The sample consisted of a 
cohort made up of all defendants granted probation in 
56 California counties in the years 1956 (3,199); 1957 
(3,970); and 1958 (4,469). The highest revocation rate 
was for probationers convicted of minor offenses in- 
cluding forgery and check offenses. The lowest revoca- 
tion rate was for homicide and sex offenses. Age and 
sex were more significantly correlated with probation 
outcome; females and older people are more successful 
on probation. 

Landis et al. (1969) analyzed variables related to 
success or failure on probation for 791 adult offenders 
in California. Three categories of variables for the 415 
probation successes and 376 failures were identified: 
social background, antisocial behavior, and conditions 
of probation. Social background variables included 


educational achievement, occupational achievement, 
work history, marital status, and use of intoxicants. 
Antisocial behavior variables included type of military 
discharge, prior juvenile record, prior adult record, 
type of offense, and type of property offense. Condi- 
tions of probation were length of probation, jail as a 
probation condition, and restitution as a condition of 
probation. Of the three categories of variables, antiso- 
cial behavior variables were more highly correlated to 
probation failure. Probationers with a past history of 
disciplinary problems, a juvenile record, or an adult 
record are more likely to fail on probation. Probation 
failures commit more property crime. As it relates to 
social background, failures are more likely to have 
lower educational achievement and lower socioeco- 
nomic status, marital instability, and a tendency to 
move from job to job. 

Of the 2,726 offenders convicted of criminal offenses 
in Alberta Canada, in the years 1967-71, Cockerill 
(1975) took a subsample of those offenders who had 
been placed on probation. The data showed that the 
group had a failure rate of 39 percent with employ- 
ment, marital status, and time of most recent convic- 
tion being significantly related to failure. He also 
found that racial origin was a significant variable. 

Tippman (1976) studied 790 male felons 1 year after 
they were placed on probation. Within a year after 
placement on probation, 17 percent had committed 
new felonies, and 23 percent had committed misde- 
meanors or violated probation conditions. He found 
the best predictor of recidivism to be adult criminal 
record with race, age, and juvenile record having only 
a slight impact on recidivism. He concluded that re- 
cidivism rates can be predicted and explained by prior 
criminal record. He also found that large numbers of 
poor probation risks are being placed under probation 
supervision. 

Kusuda (1976) examined factors related to recidi- 
vist behavior for 7,147 male and female probationers 
who had been terminated from the Wisconsin Divi- 
sion of Corrections. The study defined failure as 
revocation of probation for a new offense, rules vio- 
lation, or absconding. The results indicated a 19 
percent failure rate with failures being due to ab- 
sconding and minor offenses. Success was linked to 
such factors as stable marriage; full-time employ- 
ment; per month income of more that $400; nonuse 
of drugs and alcohol; and probation terminated at 
age 55 or older. 

The Missouri Division of Probation and Parole 
(1976) examined probation and postprobation out- 
comes using data for 5,083 probationers placed un- 
der supervision from July 1, 1968, to June 30, 1970. 
Data indicated that approximately 20 percent of the 
probationers under supervision failed with failure 
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being related to age, educational attainment, marital 
status, employment, adequate income, prior incarcera- 
tion, and alcohol and drug abuse. The results also 
indicated that the type of conviction offense is related 
to failure. Those convicted of armed robbery, forcible 
rape, motor vehicle theft, and forgery are likely to fail. 
Asimple random sample of 216 cases was selected from 
the population of probationers who had successfully 
completed probation. During the followup period which 
lasted from 6 months to 7 years, 30 percent of the 216 
cases failed. Of the failures, only one probationer was 
arrested for a crime similar to the original conviction 
offense. 

Roundtree et al. (1984) isolated offender charac- 
teristics related to recidivism. A random sample of 100 
probationers was selected from a total population of 
2,419 adult probation cases that had been closed be- 
tween January 1, 1975, and December 31, 1978. Of the 
cases making up the sample, 14 percent were revoked 
and 86 percent completed probation successfully. Signifi- 
cant relationships were found between recidivism and 
school grade completed, prior criminal record, age at first 
arrest, number of prior arrests, offender classification, 
and length of probation sentence. Factors not signifi- 
cantly related to recidivism included race, sex, age left 
school, marital status, employment status at the time of 
the offense, age at the time of present offense, and time 
of the offense. 

Petersilia (1987) conducted research to determine 
how felons perform under probation supervision. Tak- 
ing a sub-sample of 1,672 from a sample of 16,000 
felons convicted in the California Superior Court, she 
reported a 51 percent failure rate for probationers. 
Data showed that those originally charged with prop- 
erty crimes were more likely to recidivate; they tended 
to be arrested more than those convicted of violent or 
drug offenses. Factors correlated to probation failure 
included prior juvenile and adult convictions, income 
at arrest, and household composition. The greater the 
number of prior convictions, the higher the probability 
of probation failure; regardless of the source or 
amount, the presence of income at the time of arrest 
reduces possibility of failure; and living with spouse 
and/or child reduces the probability of failure. 

In a study of 266 felony probationers in Tennessee, 
Morgan (1991) found probation failure significantly 
related to employment, hourly wage, marital status, 
prior felony commitments, and conviction offense. 
Probationers who are unemployed, making less than 
minimum wage, unmarried, with two or more prior 
felony commitments and a conviction for a property 
offense are more likely to experience probation fail- 
ure. In this study, failure was measured by revoca- 
tion, absconding, or being sentenced for a new 
offense. 
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TABLE 2. SUMMARY OF STUDIES REPORTING FAILURE RATES AND RELATED FACTORS 


Year Researcher 


Failure Rate Related Factors 


1951 Caldwell 


1955 England 


1964 Frease 


1964 Davis 


1969 Landis et al. 


1975 Cockerill 


1976 Tippman 


1976 Kusuda 


1976 Missouri Dept. of Corrections 


1984 Roundtree et al. 


1987 Petersilia 


19% 


Failure correlated with youth 
(termination) 


and low socioeconomic status. 


16% 
(postprobation) 


Postprobation success related to 
full employment, adequate 
income, marriage with children. 


Failure related to instability, 
prior criminal record, low 
socioeconomic status, and youth. 


17% 


20% Success related to being female, 


no felony commitments, 
educational attainment, 
marriage, positive family 
support. 


Age and sex highly related to 
outcome. 


Failure related to frequent job 
changes, prior criminal 
record,marital instability, and 
low educational attainment. 


52% 


39% Failure related to employment, 
marital status, time of most 


recent previous conviction. 


40% Failure correlated with adult 


criminal record. 


Success correlated with full 
employment, realistic goals, 
stable marriage, nonuse of 
alcohol and drugs, being 55+, 
and income of $400 or more per 
month. 


18% 


Failure related to age, 
educational attainment, marital 
status, employment, adequate 
income, prior incarceration, 
alcohol and drug use, and 
conviction offense. 


14% Failure related to prior arrests, 
length of supervision, age at 
first arrest, school grade 


completed. 


51% Failure related to conviction 
offense, prior juvenile and adult 
convictions, income at arrest, 


living arrangements. 


Studies Reporting Factors Related to Probation 
Outcome 


The third category of studies report findings of 
research that focus primarily on factors that are 
highly correlated to probation success or failure (see 
table 3). Whereas the second category of studies 
focuses on failure rates and factors highly correlated 
to those failure rates, this third category attempts 
to identify factors related to probation outcome. 

Ditman (1967) examined the relationship between 
alcohol rehabilitation treatment and probation suc- 
cess rates. He defined success as not having any 
rearrests. The study tracked 2,713 offenders for a 


6-month treatment period. For the 6-month treat- 
ment period, 472 offenders had successful probation 
outcomes. Of the 146 probationers who had violated 
probation conditions during this 6-month period, 62 
percent were successful and had no further violations 
after serving a 30-day sentence and receiving addi- 
tional alcohol treatment. 


Lohman (1966) found little difference in the type of 
supervision and success or failure. He compared in- 
tensive, ideal, and minimal supervision and their 
relationships to probation outcome. Using a sample 
size of 307, he studied males and females between the 
ages of 20-60 who had been under ideal, intensive, or 


minimal supervision status. The study found that 
violation rates for intensive supervision were much 
higher than for ideal and minimal supervision. 

Data from the Wisconsin Corrections Division 
(1972) provide insight into probation outcomes for 
adult and juvenile probationers. They defined outcome 
as success or failure under supervision. Data regard- 
ing successful outcomes indicate that females are 
more successful under supervision than males. Drug 
and alcohol use, being unemployed, and long periods 
of supervision were highly correlated with failure. 

Bartell and Thomas (1977) studied recidivist prac- 
tices for 100 probationers and incarcerated felons. 
They found that the best predictor of failure for both 
groups was age which was inversely related to recidi- 
vism. Those who were the lowest risks for recidivism 
were offenders age 28 and above. Offenders arrested 
for burglary are more likely to be rearrested with the 
new charge most often being another burglary. 

Renner (1978) profiled 1,905 probationers in On- 
tario and concluded that the factors most often related 
to failure were employment, alcohol and drugs, and 
longer and more intense periods of probation supervi- 
sion. 

A 1980 study by the New Jersey Administrative 
Office of the Courts analyzed recidivism rates for 651 
probationers who had been terminated in 1975. The 
study found that one-third of all probationers recidi- 
vated either prior to termination or after discharge. 
Employment status and a prior criminal record were 
strongly related to recidivism rates. 

Holland et al. (1982) studied probation outcome for 
198 male offenders over a period of 32 months. The 
researchers concluded that nonviolent failure is more 
common; the nonviolent criminal is more likely to 
recidivate. Persistent nonviolent criminality reflects a 
propensity for criminality. Because violence is a tran- 
sitory psychological state, it is not a good predictor of 
future criminality. 

Using 498 felons placed on probation and in a resi- 
dential treatment facility, Scott and Carey (1983) 
found failure to be highly correlated with unemploy- 
ment, prior incarcerations, and whether or not there 
was serious physical injury in the previous offense. 
Age, race, and prior convictions had no significant 
effect on outcome for probationers or inmates. 

Cuniff (1986), taking a subsample of 226 from a 
larger sample, found that probation failures are more 
likely to be males, in the mid-twenties, living at home 
with family and convicted of property crimes. When 
probationers are rearrested, it is most often for bur- 
glary. 

McCarthy and Langworthy (1987) compared proba- 
tioners aged 50 and older (N=95) with younger proba- 
tioners (N=82). They argued that being older, married, 
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and employed with no drug use contributed to a higher 
success rate for older offenders. They also stated that 
older offenders are usually violent offenders rather 
than property offenders, a fact which possibly contrib- 
utes to higher success rates for older offenders. 

Kane County Diagnostic Center in Illinois found 
variables most related to probation outcome included 
highest grade completed, income, number of depend- 
ents, prior incarceration, and marital status. 
McGinnis and Klocksiem (1976) concluded that em- 
ployment is the most important factor in probation 
success. 

When comparing probationers given straight proba- 
tion time with offenders given probation and jail time 
and offenders given straight jail time, a California 
(1977) study found that probationers with straight 
probation time did better than the other two groups. 
With straight probation, females were more successful 
than males; sex offenders were more successful than 
property offenders; and younger offenders (<30) were 
the most likely to fail within the first year. The study 
indicated age, race, prior criminality, and being con- 
victed of a property offense were significantly corre- 
lated to probation outcome. 


Summary of the Literature Review 


Much of the prior research on probation outcome 
measures outcome as success or failure while under 
supervision or during the postprobation period. Fail- 
ure in a majority of these cases was measured by 
reconviction, revocation, or absconding. Success was 
measured by the completion of the probation term 
without reconviction, revocation, or absconding. Much 
of the reviewed research indicated that probation is 
effective as a correctional alternative. Failure rates 
ranged from 14 percent (Roundtree et al., 1984) to 60 
percent (Rogers, 1981). Factors most often associated 
with failure included employment status, prior crimi- 
nal record, low income, age, sex, and marital status. 
Young males who are unemployed or underemployed 
with a low income and prior criminal record are more 
likely to fail. Instability, as measured by employment 
status, marital status, and length of stay at residence, 
was also related to probation failure or success. Pro- 
bationers who were married with children, adequately 
employed, and had lived in an area for more than 2 
years, were often successful under supervision. When 
discussing probation failures, most of the studies in- 
dicated that reconviction offenses tended to be minor 
misdemeanors rather than felonies. 

According to Latessa, Eskridge, Allen, and Vito 
(1985), it is important to exercise care when reporting 
the results of probation research. He points out that 
methodological problems occur when trying to assess 
probation effectiveness from past research. Defini- 
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TABLE 3. SUMMARY OF STUDIES IDENTIFYING FACTORS RELATED TO PROBATION INCOME 


Year Researcher Related Factors 

1967 Ditman Failure correlated with alcohol abuse. 

1966 Lohman Failure correlated with level of supervision. 

1972 Wisconsin Corrections Division Failure correlated with age, drug and alcohol 
abuse, employment, and length of probation 
sentence. 

1976 McGinnis & Klockseim Most important factor related to success is 
employment and length of supervision. 

1977 Bartell & Thomas Best predictors of probation failure are age, prior 
arrests, and burglary as a conviction offense. 

1977 California Bureau of Statistics Probation outcome related to age, race, prior 
criminality, and being convicted of a property 
offense. 

1978 Renner Failure related to employment, alcohol, drugs, and 
longer periods of supervision. 

1980 New Jersey Administrative Failure related to unemployment and prior criminal 

Office of the Courts record. 

1982 Holland et al. Failure highly related to being a property offender. 

1983 Scott & Carey Failure related to serious physical injury in the 
conviction offense, unemployment, and prior 
incarcerations. Age, race, and prior convictions have 
no significant effect. 

1986 Cuniff Failure related to being convicted of property 
offense (burglary), age, employment, and sex. 

1987 McCarthy & Langworthy Failure highly related to age—males 50 and over 
are more successful. 

no date Kane County Diagnostic Center 


Probation outcome most significantly related to 
highest grade completed, income, number of 
dependents, prior incarcerations, marital status. 


tions of failure, followup periods, and types of offend- 
ers used in the sample often differ from study to study. 
These problems prevent adequate assessment of proba- 
tion and determination of effectiveness. 

In the literature review for the present study, there 
were questions and issues in the different studies which 
are crucial to probation research designed to assess the 
effectiveness of probation as a correctional alternative. 
In the studies reviewed, there was little uniformity in 
the definition of failure. Many of the studies used failure 
to indicate termination from probation due to reconvic- 
tion, revocation, or absconding. Other studies used fail- 
ure to refer to arrests for both misdemeanors and 
felonies, reconvictions, and revocation. In these studies, 
absconding or disappearance without notification was 
not considered to be failure. 

None of the studies indicated the use of a control group 
for comparison. Although the experimental design with 
random assignment represents the best way for deter- 
mining effectiveness, it is seldom possible in corrections 
research. However, the use of a comparison group based 
on matching would be beneficial to probation research. 

Studies of postprobation outcome used different fol- 
lowup periods. Some used 6 to 12 years; 4 to 11 years; 
22 months; 51% to 11 years; 3 to 4 years; and 6 months 
to 7 years. 


Study populations were different. Some studies used 
only felons, while others used both felons and misde- 
meanants. Federal probationers comprised the popu- 
lation in two studies, while the remaining studies used 
probationers supervised by state probation agencies. 


The purpose of this article was to examine past 
research regarding probation outcome. A major under- 
lying theme of this past research has been whether 
probation as a nonincarcerative alternative is fulfill- 
ing its objectives. There is a tremendous need for more 
empirical investigation of probation as a correctional 
alternative. More research is needed into issues in- 
cluding whether probation “widens the net” of social 
control, what probation can and cannot do, and for 
whom probation works best. 
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Public Policy, Prison Industries, and Business: 
An Equitable Balance for the 1990’s 


By D1AnE C. DWYER AND ROGER B. McNALLy* 


AND policy analysts have 
ong argued about the “politically correct” 
mission of prisons in our society. Propo- 
nents of the punishment model see retribution as 
the appropriate end-product of corrections, while 
others espouse rehabilitation as the goal. Regard- 
less of where one stands on the continuum of 
philosophical approaches to corrections, it is obvi- 
ous to even the casual observer that public policy 
has been unsuccessful in the area of imprison- 
ment. This failure has had major social and eco- 
nomic repercussions. 

With the proliferation of drug abuse and violence 
we are incarcerating more people, 455 per 100,000 
(Criminal Justice Digest, 1992, p. 1) than any other 
country. In reality we have expensive prison sys- 
tems at the local, state, and Federal levels which 
simply incapacitate. Additionally, there are clear 
social consequences to these aptly called “schools 
of crime.” They “teach” violence, dependence, and 
irresponsibility; “skills” are learned with no appar- 
ent correlation to even marginal adjustment in the 
real world. As noted in recent research (The Sen- 
tencing Project), our current practices threaten 
“the possibility of writing off an entire generation 
of black men from leading productive lives” 
(Maurer & Kline, 1990, p. 1). 

By all traditional measures this is a failing sys- 
tem. It has a negative impact on communities 
around the country. Escalating correctional budg- 
ets take an ever-increasing portion of fiscally con- 
strained state and local budgets, thereby reducing 
the already scarce resources available for other 
necessary governmental expenditures, i.e., educa- 
tion, social programs, the infrastructure, etc. In 
essence, costs associated with incarceration (social 
and economic) are holding businesses, taxpayers, 
and other necessary publicly funded programs hos- 
tage in the 1990's. 

There is an alterative to maintaining the status quo 
in corrections. It calls for a reexamination of the basic 
philosophy of correctional programming and the im- 
plementation of a strategy to restructure prisons so 
that they more closely replicate “real life.” Work pro- 
grams which generate revenues (defraying prison 
costs) and create real jobs (mandating inmate respon- 
sibility) must become the cornerstone to such a 
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change. This philosophy must embrace the changing 
milieu of the ‘90’s and incorporate basic American 
values of a work ethic, productivity, and fiscal respon- 
sibility. 

Within the criminal justice system, prison industries 
have been and continue to be very controversial. Critics, 
generally business and labor unions, traditionally op- 
posed prison industry programs from the perspective of 
unfair competition and abusive labor practices. This 
resulted in restrictive legislation curtailing the develop- 
ment of prison industries. However, just as contempo- 
rary developments have given rise to the present social, 
economic, and political trends, these same forces have 
had an impact on corrections and the reemergence of a 
role for prison industries. This past decade alone has 
witnessed the resurrection of the private sector forming 
partnerships with correctional industrial programs, e.g., 
Minnesota Department of Corrections, Stafford County, 
New Hampshire, etc. (Miller et al., 1991, p. 5). 

Although the problem of crime is complex and no single 
solution will emerge, what will likely occur during this 
decade is the development of alternative methods to 
manage offender populations in a more cost effective 
manner. A change in correctional philosophy from a 
purely incapacitative approach to one which employs a 
work ethic model is necessary. This will “. . . parallel the 
private industrial world and provide inmates with 
knowledge, skills, practice, and experience necessary to 
live in the general social environment” (Miller & Grieser, 
1986, p. 8). As prison populations continue their unprece- 
dented growth, this shift will become significant to 
budget planners in search of deficit reduction measures. 
Moreover, an entrepreneurial approach operating on a 
business-like basis will allow policymakers to view the 
incarcerated not solely as economic liabilities but as 
potential economic assets. 

The purpose of this article is to present a review of the 
role of prison industries in American corrections from an 
historical and a contemporary perspective. Discussion 
will focus on the description and analysis of several 
models of prison work programs. The framework will 
address the issues central to business, labor, and correc- 
tional philosophy. Legislative and policy issues will be 
considered and alternatives proposed. 


Evolution and Metamorphosis 


From an historical perspective inmate labor has 
always been a part of corrections’ serving both philo- 
sophical and economic goals. Asentence to “hard” labor 


addressed the need to punish as well as to help defray 
the costs of imprisonment. An examination of inmate 
labor (prison industries) from its origin through the 
present reflects the following five periods, embracing 
varying correctional philosophies: 

1) Pre-Civil War—Developmental Period 

2) Post-Civil War—Expansionism 

3) Demise and Restriction of Prison Industries 

4) Post-Depression—Emergence of Rehabilitation 
Model 

5) Resurgence of Work Ethic—Decline of Medical 
Model 


Pre-Civil War—Developmental Period 


The roots of inmate labor date back to Europe and 
the beginnings of the workhouses (1576) of England. 
These workhouses (bridewells) were created for hous- 
ing London’s destitute and were based on a work ethic 
model. Work was perceived of as virtuous and as a way 
of paying for one’s keep (Allen & Simonsen, 1992, p. 
23). Moreover, the emergence of Classical School 
thinking (Caesar Beccaria) and the reform-minded 
ideas of John Howard began to supplant capital pun- 
ishment as the preferred response to law violation. 

During the late 18th century (in the United States), 
the Quakers introduced the notion of imprisonment 
with hard labor as an alterative to the existing penal- 
ties of corporal and capital punishment; hence, the 
Walnut Street Jail of 1790. This Quaker influence 
became the dominant theme embodied in the Pennsyl- 
vania/Auburn period of corrections (Clear & Cole, 
1990, p. 74). As the Civil War commenced, inmate 
labor was an accepted component of American correc- 
tions and, thus, the forerunner of what became known 
as prison industries. 


Post-Civil War—Expansionism 


As America approached the 19th century, the con- 
struction of prisons and the expansion of prison indus- 
tries became the hallmark of corrections. The notion 
of inmate labor on a “for profit” basis was perceived not 
only as a reform measure (inmates being productively 
busy) but as economically sound. 

The evolving configuration of prison industries gen- 
erally centered around the search for ways to elimi- 
nate inmate idleness and, simultaneously, to become 
self-sustaining. Systems which favored either private 
or public benefit tended to emerge. The distinction was 
largely the degree of private involvement, i.e., con- 
tracting or leasing of inmate labor to the private sector. 

Although these new market systems were consid- 
ered successful on one hand, they became victims to 
their own success. Shifting philosophies in corrections 
moved toward a medical model approach, while other 
forces (public, labor, business, government, etc.) re- 


PRISON INDUSTRIES 


31 


jected the exploitation of inmate labor. The reforma- 
tion movement and a growing opposition to prison 
industries began to proliferate. 


Demise and Restriction of Prison Industries 


Opposition to prison industries came from a variety 
of fronts and ultimately resulted in the passage of 
restrictive legislation. The concern of the private 
manufacturer was that goods produced in prison util- 
ized cheap labor and made fair competition impossi- 
ble. With the emergence of labor unions in the late 
1800's, similar concerns were echoed. Unfair competi- 
tion took on the added dimension of taking jobs away 
from law-abiding citizens. In 1905, President Theo- 
dore Roosevelt signed Executive Order 325A barring 
the use of state inmate labor on all Federal contracts. 


The impact of attitudes opposing prison industries 
was intensified by the effects of the Great Depression 
on the American economy. With high unemployment 
and the perception that the situation was being exac- 
erbated by cheap inmate labor, the foundation for 
controlling legislation was laid. Significant legislation 
virtually halting prison industries included the 
Hawes-Cooper Act of 1929, the Ashurst-Summers Act 
of 1935, the Prohibitory Act of 1940, and the Walsh- 
Healey Act of 1935 (Miller & Grieser, 1986, p. 6). The 
climate supporting the work ethic as a viable correc- 
tional philosophy was short-lived. 


Post-Depression—Emergence of Rehabilitation Model 


With the exception of limited goods to be pro- 
duced for and sold to governmental agencies and 
the war (World War II) effort, inmates were rele- 
gated to idleness. The impact on corrections was 
major. At the beginning of the 20th century ap- 
proximately 85 percent of all inmates worked; how- 
ever, by 1940, less than 45 percent were employed 
in prison industries (Miller & Grieser, 1986, p. 6). 
This forced idleness contradicted the American 
work ethic and served to heighten inmate irrespon- 
sibility and dependence. 


Concurrently, a new correctional philosophy 
came into favor, one viewing the offender as ill and 
needing treatment and rehabilitation. This “medi- 
cal model” philosophy supplanted the work ethic as 
the prevailing approach and influenced correc- 
tional thinking for the next three decades. 

Ironically, with restrictive legislation and a new 
correctional philosophy, the Federal Bureau of Prisons 
established UNICOR in 1934. This is the trade name 
for Federal Prison Industries (FPI), a wholly owned 
government corporation created by Congress. UNICOR 
employed Federal prisoners in Federal prisons to pro- 
duce goods and services which were sold for a profit to 
other Federal agencies. This kept the door open and 
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became the forerunner to the reemergence of prison 
industries in the 1950's. 


Resurgence of Work Ethic—Decline of Medical Model 


The rekindling of the work ethic in corrections was 
precipitated by a number of events. First, prison popu- 
lations grew in the early fifties, as did idleness, prison 
riots, and the costs of incarceration. Second, the social 
revolution of the sixties challenged all traditional in- 
stitutions of life, and a trend toward community-based 
corrections emerged integrating a work release ap- 
proach. Third, a growing cynicism developed towards 
rehabilitation and the medical model. Robert Martin- 
son’s “nothing works” findings and a ground swell from 
a conservative electorate dealt a final blow to the 
rehabilitation philosophy. This new conservatism 
brought with it a concomitant shift in public attitude 
toward a more punitive (“get tough”) approach to crime 
and criminality. 

Two additional events brought prison industries to 
the forefront of correctional thinking. They were the 
liberalizing of (inmate) labor-related legislation and 
former Chief Justice Warren Burger’s 1981 speech on 
“prisons as factories with fences,” in which he advo- 
cated: 


. .. a) conversion of prisons into places of education and training 
and into factories and shops for production; b) a repeal of statutes 
which limit prison industry production; c) an affirmative limita- 
tion against any form of discrimination against prison products; 
and d) a change in attitudes of organized labor and in the leaders 
of business towards the use of prison inmates to produce goods 
or parts (Burger, 1982, pp. 111-120). 


Reinvolvement of Congress and the 
Executive Branch 


A series of congressional acts supported by the ex- 
ecutive branch removed some of the longstanding re- 
strictions on interstate commerce of prison-made 
goods. This new era began in the sixties with the U.S. 
Labor Department’s Manpower Development Train- 
ing Act (MDTA) allowing prisoners (like underem- 
ployed civilians) the opportunity for education, 
training, and meaningful work. At the same time, the 
Nation was again experiencing rising crime rates, 
more incarceration, prison overcrowding, and ulti- 
mately prison riots, i.e., Attica in 1971. The result was 
a rethinking of the rehabilitation model and the rein- 
troduction of the work ethic philosophy. 


By 1979, the President (Carter) signed the Prison 
Industries Enhancement Act which was amended in 
1984 and became the Justice Assistance Act. This 
continued to exempt prison industries from Federal 
restraints and also encouraged private sector involve- 
ment. These two acts resulted in the certification of a 
limited number (23) of pilot prison programs working 
in a partnership with the private sector. By 1992, 23 
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states participated in the Prison Industry Enhance- 
ment (PIE) project. This required agreeing to certain 
limitations (Deloitte & Touche, 1991, p. 65): 
-a portion of inmate wages must go to supporting programs that 
provide aid to crime victims 
representatives of organized labor and private industry must be 
consulted when inmate work programs are established 


-inmate workers must be paid commensurate with those in the 
private sector 


-state labor officials must certify that private-sector workers will 
not be displaced or existing labor contracts infringed upon 


-inmates must participate voluntarily and must receive standard 
benefits (including workers compensation 


each program must incorporate a substantial role for the private 
sector. 


The recent change of posture from the Federal per- 
spective has opened the door to a new era for prison 
industries. The renewed interest relies strongly on 
maintaining an alliance with private enterprise while 
at the same time allaying the fears of organized labor. 
A business-like approach to the operation of prison 
industries and the development of a variety of indus- 
trial models is reflected in this new direction. 


Contemporary Models 


With the reappearance of private sector involvement 
in prison industries, several organizational models 
have evolved. The strength of the alliance between the 
private sector and the correctional institution varies 
from model to model as does the locus of power, risk, 
and reward. Additionally, there are clear advantages 
and disadvantages to each. 

In the traditional Governmental-Use model, 
prison industries produce products whose sale is re- 
stricted to state and local governmental markets. Pri- 
vate sector involvement is minimal, usually centering 
around a consultant role in the provision of manage- 
ment advice or technical assistance. Such programs 
are financed through appropriations from correctional 
services budgets with profits, where generated, being 
returned as revenues to those budgets. Inmates are 
typically paid a small stipend for their labor, and some 
programs include production incentives. 

This model maintains control within the public 
sphere; therefore, it can more easily accommodate 
correctional goals, i.e., maximizing inmate employ- 
ment and reducing idleness. While public risks are 
minimal, so are fiscal rewards. Markets tend to be 
limited but secure. Bureaucratic policies inherent in 
governmental institutions frequently impact nega- 
tively on the efficiency and effectiveness of Govern- 
mental-Use industries. Nevertheless, this continues 
to be the most prevalent form of prison industries 
(Grieser, 1987, p. 1). Examples of this model can be 
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found in the correctional services programs of Illinois, 
Maryland, and Louisiana. 

The Joint-Venture model entails prison industries’ 
contracting with a private sector business. This ex- 
pands upon the previous model by opening up oppor- 
tunities for prison production of private firm products 
or purchase of a product name and design for sales 
within the existing Governmental-Use markets. 

Control, in this model, is shared between the public 
and the private sector. The correctional agency is 
typically in charge of organizational structure, indus- 
try goals, wage scales, and inmate hiring. Private 
sector involvement in the areas of design, production, 
marketing, and distribution is greater than in the 
previous model. Corcraft, the New York State Correc- 
tional Services Prison Industry, exemplifies a Joint- 
Venture project. 

The next level of privatization of prison industries 
is the Corporate model, wherein the prison industry 
is a relatively free-standing, semi-independent organ- 
ism. In organizational structure and control, it emu- 
lates a private sector business. The influence of the 
correctional agency is generally limited to handling 
issues of security, promulgating its goals of maximum 
inmate involvement, and providing inmates with work 
skills. However, even these may become secondary to 
profitability. Hence, correctional influence decreases 
as the control and rewards shift to the private sector. 

Several states have experimented with variations of 
this model. One of the more successful examples is 
Florida’s PRIDE (Prison and Rehabilitative Industries 
and Diversified Enterprises). It is noted that “as a 
legislatively created non-profit entity, any benefits 
that accrue to PRIDE are enjoyed by the Florida 
taxpayer, state government and the prison laborer, not 
the corporation.” (Goldberg & Breece, 1990, p. 25). 
UNICOR, the Federal Prison Industries, is another 
example of the Corporate model. 

The most independent model of private sector prison 
industry is the Free-Enterprise model. Projects 
spurred by the Prison Industries Enhancement certi- 
fication project fall within this category. Business and 
employment decisions are made by the private sector 
employer, and public sector risk is reduced. Minimum 
or market wages are paid to the inmate who is typi- 
cally charged for room, board, and—where relevant— 
restitution. 

Two of the most notable examples of Free-Enterprise 
prison industries are the telephone reservation center 
operated by Best Western International inside the 
Arizona (Phoenix) Correctional Institute for Women, 
and Zephyr Products, Inc., which operates a manufac- 
turing facility just outside the Lansing, Kansas, cor- 
rectional facility. In both cases, the prison industry is 
a totally free-standing, profit-making organization 


utilizing inmate labor because it meets specific needs, 
i.e., being readily accessible (often on a standby basis 
as in the Best Western case). In a 1986 interview, an 
inmate employee commented, 
Zephyr employment is a chance to become a taxpayer again, to 
replace empty days, and to prepare ourselves for a successful 
return to society. I don’t want to mess up this program for 


everybody else who’s worked hard to make it go (Callison, 1989, 
p. 65). 


Clearly, such programs potentially benefit private 
enterprises, correctional institutions, taxpayers, and 
offenders. 


Prisons at a Crossroad: Current Concerns 


As the 20th century closes its final chapter, it be- 
comes questionable as to how far we have advanced in 
corrections and, more specifically, what we (the public) 
expect from prisons. There are many trends and pat- 
terns repetitious of those of previous decades, i.e., 
increased prison populations, overcrowding, idleness, 
escalating costs, the call for more prison construction 
and more punishment, etc. 

By the mid-nineties, at the present incarceration 
rate, the U.S. prison population will exceed 1 million. 
Furthermore, the (U.S.) Attorney General has 
sounded an alarm that calls for the construction of 
more jails and prisons, citing national average costs of 
$53,000 per bed for construction plus another $21,000 
per bed per year for operation (Criminal Justice News- 
letter, 1992, p. 2). During 1990, the number of prison- 
ers under Federal and state jurisdiction reached a 
year end high of 771,243—translating to a need for 
approximately 1,100 prison bedspaces per week (Cohen, 
1991, p. 1). 

To comprehend the totality of this, one must con- 
sider the regional ramifications. In New York State 
this translates to $130,000 per new cell with an annual 
upkeep of $26,413. This means it will take 17 New 
Yorkers paying an average tax of $1519 each to pay for 
the upkeep of one inmate, not including the cost of 
construction! Viewed from another perspective, the 
State of Washington spends $4,000 per child on ele- 
mentary and secondary education, yet it requires an 
expenditure of $26,000 per year to maintain each 
prison inmate (Criminal Justice Newsletter, 1992, p. 
2). 

Consequently, with the prison population’s contin- 
ued growth, state legislatures are forced to reallocate 
resources from other vital programs, i.e., public edu- 
cation, health care, housing, etc., to support the de- 
mands of correctional budgets. Hence, the public is 
being victimized twice: first, as the victim of the crimi- 
nal activity and, second, as taxpayers who support not 
only the offender but possibly his or her family during 
the period of incarceration. 


we 
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Prison Industries in the 21st Century: The 
Entrepreneurial Spirit 


Without question it is crucial to reconsider the pur- 
pose of incarceration and adopt a pragmatic philoso- 
phy to guide us through the turn of the century. It is 
quite evident that a correctional philosophy of pure 
punishment is responsible, in a large part, for bringing 
state budgets closer to the brink of bankruptcy. Per- 
haps the public’s frustration with crime and the soar- 
ing costs of incarceration can be addressed through a 
reintegrative philosophy, one that combines the need 
for punishment (incarcerating the offender) and pro- 
ductivity (employing the offender) through the resur- 
rection of prison industries. 


The contemporary period of prison industries’ em- 
bracing a work ethic model was heralded in the 1967 
President’s Commission Task Force report. Given that 
over 95 percent of all inmates will be released eventu- 
ally (Criminal Justice Newsletter, 1992), the report 
recommended that inmates be provided with real 
work experience that will prepare them for the outside 
world. Additionally, it was noted that prison industries 
should operate on a businesslike basis with a reliance 
on the private sector without the exploitation of in- 
mate labor or unfair competition problems of previous 
decades. 


Arecent study (Auerbach et al., 1988) indicated that 
the incidence (use) of prison industries is on an in- 
crease. Forty-five prison work projects were in opera- 
tion, and many (28) entailed significant private sector 
involvement, i.e., using Joint-Venture, Corporate, or 
Free-Enterprise models. Moreover, legislation has 
been introduced in Congress to conduct pilot projects 
testing the feasibility of putting inmates to work pro- 
ducing goods that are not currently manufactured in 
the United States. To allay the concerns of organized 
labor and business, the legislation would pose no 
threat because inmates would not produce goods that 
are currently manufactured in this country (Criminal 
Justice Newsletter, 1992, p. 6). 


A Crisis in the Making or Alternatives 


From 1973 to 1991, the number of felons in state and 
federal prisons more than quadrupled from 204,000 to 
823,414. This represents an increase of 300 percent 
(Bureau of Justice Statistics, 1992). Ironically, this 
increase in prison population has not reduced crime 
rates. With most states and the Federal prison system 
operating beyond capacity (18-29 percent) and with 
the situation exacerbated by court orders to improve 
prison conditions, many states have opted for early 
release mechanisms (Cohen, 1991, p. 1). Others have 
addressed the overcrowding issue by experimenting 
(through pilot projects) and expanding work opportu- 
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nities for offenders while at the same time using these 
to reduce the costs of incarceration to the taxpayer. 

This renewed interest in putting imprisoned persons 
to work should also yield additional dividends by reduc- 
ing the potential for violence which often results from 
enforced idleness and overcrowded conditions. It is evi- 
dent that we can no longer afford to simply warehouse 
prisoners and allow them to revictimize the taxpayer. 

It becomes apparent that prison industry programs 
must be enhanced throughout the Nation. Moreover, no 
single model can offer a panacea to address the multi- 
tude of problems. However, any combination of models 
utilizing private partnerships will have the benefits of 
employing inmates in real work experiences while not 
competing with private sector companies. 


Benefits of Pilot Programs 


As we proceed forward with this new-found commit- 
ment to the development and expansion of prison 
industries, it is necessary to recognize the benefits. An 
independent market study (Deloitte & Touche, 1991, 
p. 10) on the Bureau of Prisons Federal Prison Indus- 
tries (FPI) forecasts: 

1. Private sector businesses will have increased opportunity to 
compete in the federal marketplace. FPI’s growth in labor- 
intensive manufacturing will be directed away from federal 
markets that are the last domain of some U.S. businesses. The 
potential exists for the repatriation of offshore business and 
creation of new private sector business opportunities. Within 
the federal market, recommended changes should level the 
playing field and make FPI more predictable, while reflecting 
the realities of prison industry production. 


2. Labor will benefit by having FPI meet a portion of its inmate 
employment requirements in activities that are currently per- 
formed outside of the U.S. The potential exists for job creation 
in supplier industries. 


3. Federal departments and agencies will have an increased 
ability to select among competing sources, and increased as- 
surance that prices reflect cost of production. 


4.The public will continue to benefit from the lower cost of 
maintaining prison systems, and from the increased likelihood 
that inmates who work in FPI are less likely to return to prison. 


5. The Bureau of Prisons will be able to avoid inmate idleness and 
the risk of disruption. FPI will be positioned to remain 
self-sufficient. 


Furthermore, in an attempt to determine the rela- 
tionship between work in prison industries and post- 
release success, the Federal Bureau of Prisons 
collected data which support the conclusion that the 
experience of working while imprisoned has beneficial 
effects on post-release employment, earnings, and the 
successful completion of community supervision. 


Creating Employment in Other Countries 


Acomment on foreign-produced products and cheap 
labor is germane to discussion of the growth and 


development of prison industries. Despite tariffs and 
other trade barriers, countries with wages signifi- 
cantly lower than those in this country (e.g., Hong 
Kong, Mexico, the Philippines, the Caribbean coun- 
tries, etc.) have been able to assemble and produce 
products (with U.S. components) and sell them back 
to American markets. Considering the emerging 
global economy, it is reasonable to assume that the 
U.S. is losing significant business opportunities to 
foreign competitors. 

The possibility of promoting prison-based labor 
forces as an alterative to offshore competition becomes 
significant. If inmate labor were perceived by US. 
corporations as a viable, cost-effective alterative to 
offshore labor, the number of companies which might 
consider domestic prison-based operations could in- 
crease significantly and therefore recapture enter- 
prises that have gone to foreign competitors (Will, 
1989). 


Conclusion 


We have seen prison industries come nearly full 
cycle during the past 150 years. Without question 
industrial programs can and should be the dominant 
correctional theme of the nineties. It is imperative 
they become more entrepreneurial and self-sustaining. 
Self-supporting prison industry programs can play a 
major role in assisting state legislatures to reallocate 
financial resources for other necessary governmental 
expenditures. 


Within the decade of the nineties it would seem 
prudent to reexamine society’s expectations of impris- 
onment. With the recurring trends of the past dec- 
ades—i.e., overcrowded conditions, idleness, inmate 
violence, the exorbitant costs of prisons, etc.—a correc- 
tional crisis seems inevitable. Perhaps it is one that 
can be avoided. This can only occur if policymakers, at 
the state and Federal levels, assume a proactive role 
by furthering the demand for self-supporting prisons. 


The following enumerates some of the benefits 
which accrue to all parties when private sector prison 
enterprises become integrated with corrections: 


Taxpayers--by inmates being productively em- 
ployed and thereby contributing to their costs of im- 
prisonment, supporting dependents, and paying 
restitution and taxes, there are more public interests 
served by reallocated savings. 


Business—by forming partnerships with correc- 
tional institutions, business increases the opportunity 
to recapture business lost to foreign markets, enhance 
the work skills of the inmate population thereby en- 
hancing their employability upon release, and have a 
resource of available employees to fill fluctuating serv- 
ice demands, etc. 
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Prisons—by adopting a work ethic philosophy, cor- 
rections has a mission which is more purposeful. Em- 
ploying inmates should result in less violence and a 
more manageable population. Equally important, 
prisons will become schools of “trade” versus schools of 


crime.” 


Labor—by paying inmates market wages compara- 
ble to those of the civilian work force and by adhering 
to Federal regulations preventing the displacement of 
civilian workers, the inmate population has the poten- 
tial for augmenting a shrinking skilled labor force. 

Offenders—by beginning to experience a fundamen- 
tal work ethic value which is necessary for success in 
the “real” world, i.e., being paid wages and paying 
support, restitution, and taxes, the offender’s sense of 
self-worth is enhanced. Moreover, with employable 
skills the offender decreases his or her chances of 
recidivating. Lastly, the offender can begin to contrib- 
ute to a pension plan in preparation for retirement and 
ultimately break the welfare cycle of dependence. 


In sum, if we are to make progress in corrections as 
we approach the next century, then spending money 
on mortar and steel for prison construction is simply 
anacronistic. Alternatives must be given serious con- 
sideration. Perhaps the position held by the Interna- 
tional Association of Residential and Community 
Alternatives says it best. “In the past few years... 
prison building sounded fine, but states are now 
spending so much ... . it’s coming down to prisons 
versus schools” (Criminal Justice Newsletter, April 
1992, p. 3). We need, as former Chief Justice Burger 
called for, prison industries with incentives for good 
performance that will accomplish the dual objectives 
of training inmates for gainful occupations, while tak- 
ing them (the prisoners) off the backs of American 
taxpayers. The need for and the opportunity to create 
self-supporting prisons is here, and long overdue. 
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Prosecutorial and Judicial Treatment 
of Female Offenders 


By CECILIA SAULTERS-TUBBS* 
United States Probation Officer, Northern District of Alabama 


Introduction 


ITHIN THE last two decades an issue of 

primary concern in the field of criminal 

justice has been the disparate treatment 
of women offenders. Prior research indicates that 
the criminal justice process generally tends to re- 
inforce traditional sex-role stereotypes which place 
women offenders in one of two polar positions. 
Women offenders are regarded as either more devi- 
ant or less deviant than male offenders. On one 
end of the spectrum, female offenders receive more 
lenient treatment than do male offenders. Conflict 
theorists attribute this to the chivalrous and/or pa- 
ternalistic nature of the criminal justice system. 
According to Parisi (1982) chivalry occurs when 
“male judges and prosecutors treat females more 
leniently because our society has taught them to 
approach females in a fatherly, protective manner 
and to assume that females have an inherently 
submissive, domestic nature” (Parisi, 1982, p. 207). 
While the concept of chivalry is analogous to a pro- 
tective relationship, paternalism is a relationship 
based on power. “Superior” male criminal justice 
actors have power over “inferior” female offenders 
and frequently exert this power under the premise 
that the female offender’s punishment is “for her 
own good.” As Kirp, Yudof, and Franks (1986, p. 
32) noted, “paternalism serves the broad purposes 
of preserving prevailing social arrangements and 
protecting women.” 


Although under both chivalry and paternalism 
some women offenders benefit from the lenient 
treatment, Datesman and Scarpitti (1980, p. 294) 
observed that “a major cost to them, however, is the 
continuation of a state of public consciousness which 
holds that women are less able than men and are 
thus in need of special protective treatment.” Simi- 
larly, Price and Sokoloff (1982) suggested that the 
special protection offered women by men results in 
the curtailment of women’s rights in exchange for 
their protection. 


In contrast to the conflict theorists who maintain 
that women offenders are treated more leniently, 
labeling and social control theorists argue that some 
women offenders are treated more harshly than 
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their male counterparts. These theorists contend 
that disparate treatment is primarily due to the fact 
that women offenders not only violate the law, but also 
violate socially prescribed gender roles. Social control 
theorists contend that through the process of sociali- 
zation, social bonds develop that control behavior or 
aid in conformity. Men who fail to conform to societal 
dictates are viewed as deviant. Women who fail to 
conform are considered even more deviant. Similarly, 
labeling theorists emphasize the significance of social 
reactions to women who do not think, behave, or exist 
according to socially prescribed roles. Unlike men who 
fall into a deviant category, women are deemed more 
immoral because deviance supposedly goes against 
their very nature. Women offenders are therefore 
guilty of “double deviance.” 

Pollack (1950) was one of the first scholars to claim 
that women who commit crimes betray their woman- 
hood. As a consequence of this “betrayal,” they receive 
more severe treatment. Other authors have also noted 
the severity of punishment of women offenders who 
break societal norms and expectations concerning the 
behavior befitting women. This phenomenon is most 
pronounced in cases involving women who commit 
masculine-type crimes such as homicide, assault, and 
robbery. Some researchers have found that these 
women receive harsher punishments than men who 
commit similar offenses (Chesney-Lind, 1978; John- 
ston, Kennedy, & Jhuman, 1987). Female offenders of 
this classification are generally deemed the most de- 
viant of all offenders. Because society views women as 
passive, meek, and malleable, when a woman commits 
a violent offense other than in self-defense, she is 
considered inordinately deviant. 

This study tests these two contradictory theories in 
regard to narcotic crimes. Both theoretical perspec- 
tives have been used to explain the treatment of 
women who commit traditionally female-type crimes, 
such as property offenses, fraud, and prostitution, and 
traditionally male-type crimes, such as homicide, as- 
sault, and robbery. However, little, if any, research has 
focused on the treatment of women narcotic offenders. 
Therefore, this study assesses the extent to which the 
gender of narcotic offenders influences the treatment 
they receive by criminal justice actors. More specifi- 
cally, the research addresses the influence of the of- 
fender’s gender on prosecutorial and judicial decisions 
in narcotic cases. 
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Previous Prosecutorial and Judicial Research 


Few studies exist on the influence of gender on 
prosecutor decision, but what is available suggests 
that women offenders are treated differently than 
male offenders. Some of these studies indicate that 
female offenders are treated more severely by prose- 
cutors. For instance, Figueria-McDonough (1985) 
found that women were more likely to plead guilty due 
to ignorance and to receive harsher sentences. 
McLean and Burrows (1988) suggested that when 
females offender were charged with committing non- 
typical crimes, they were more likely to be refused bail 
than men charged with similar offenses. However, 
Orvis and Zupan (1990) found that the greatest dis- 
parity in prosecutorial treatment occurred in the 
prosecutors’ sentencing recommendations. Interest- 
ingly, female offenders in their study received harsher 
sentence recommendations than male offenders for 
both gender-neutral and typically masculine crimes. 


There is also evidence to suggest that women offend- 
ers receive preferential treatment by prosecutors. 
Bishop and Frazier (1984) found no gender bias during 
plea bargaining, but they found females were treated 
more leniently in pre-plea bargaining phases, such as 
in the charging phase. Orvis and Zupan (1990, p. 12) 
determined that “the male suspect was more likely to 
be charged with a higher grade of crime than was the 
female suspect and was more likely to have multiple 
charges filed against him.” Moreover, Spohn, Gruhl, 
and Welch (1987) discovered that district attorneys 
were more likely to dismiss charges against female 
defendants than against male defendants. 


In the middle of this controversy, Ghali and 
Chesney-Lind (1986) and Curran (1983) argued that 
offenders are treated equally by prosecutors. These 
scholars suggested that judicial, not prosecutorial, 
discretion accounts for disparities in treatment. 
Women offenders, they pointed out, are more likely to 
receive lenient treatment by judges than are male 
offenders. However, given the powerful position of 
prosecutors and the discretion they wield, it would 
seem a prominent point of discriminatory treatment. 


Compared to the sparse literature concerning prose- 
cutorial disparities in the treatment of women offend- 
ers, research on the judiciary is more abundant. 
Sentencing seems to be the most conspicuous phase in 
which gender-based disparities result (Chesney-Lind, 
1978). Studies searching for patterns of judicial dis- 
crimination have mixed results, and according to Neu- 
bauer (1984), this is partially due to differences in the 
courts studied and the statistical techniques utilized. 
However, Davidson, Ginsburg, and Key (1974) note 
that the findings are nevertheless suggestive concern- 
ing the existence of chivalry or paternalism patterns. 
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Avast quantity of research on courts reveals greater 
leniency in the sentenced imposed on women defen- 
dants than men (Cary, 1984; Curran, 1983; Eich, 1986; 
Feinman, 1980; Frazier, Bock, & Henretta, 1983; 
Johnston, Kennedy, & Jhuman, 1987; Kruttschnitt, 
1984; Moulds, 1976; Steffensmeier & Kramer, 1983). 
An equally substantial amount of research has indi- 
cated that women offenders are given harsher sen- 
tences (Chesney-Lind, 1978; Crites, 1978; Feinman, 
1979; Klein & Kress, 1975; Parisi, 1982; Rafter & 
Stanko, 1982; Smart, 1976). 

Unfortunately, many of these studies on the influ- 
ence of gender on sentencing fail to control adequately 
for important factors such as the offender’s prior re- 
cord, presentence investigations, etc. Therefore, the 
generalizability of some of the findings is limited by 
flaws in the research design. Spohn, Gruhl, and Welch 
(1981-82) point out a number of common methodologi- 
cal defects of prior research, including the use of only 
a small number of cases or small number of offenses, 
inadequate relevant “legal” and “extra-legal” vari- 
ables, and inadequate statistical techniques. Parisi 
(1982, p. 215), however, maintains that “despite prob- 
lems with research design, the data consistently show 
some degree of differential treatment of females at 
aggregate levels.” 

In summary, it appears that disparities in treatment 
based on the gender of offenders occur in the criminal 
justice system. Whether these disparities result to the 
advantage or disadvantage of women offenders is still 
open to debate, although both preferential and puni- 
tive treatment seems to exist at prosecutorial and 
judicial stages. 


Methodology 


Although in the processing of criminal cases, both 
prosecutors and judges make a number of critical 
decisions, this study addressed only two: the charging 
decisions made by prosecutors and the sentencing 
decisions made by judges. Other decision points such 
as sentencing recommendations and pretrial motions 
made by prosecutors were not considered due to the 
fact that most recommendations and motions are 
made orally, and thus no written records are main- 
tained. 

The charging decision of prosecutors actually entails 
a number of decisions including: a) whether or not to 
file charges against an individual; b) what criminal 
charges to file; and c) whether or not to reduce the 
original charge or charges at a later date. Therefore, 
data were collected for each of these three prosecuto- 
rial decision points. 

In regard to judicial decisions, only sentencing deci- 
sions were considered. Because an overwhelming 
number of accused individuals plead guilty through 
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plea negotiations, the actual imposition of sentences 
comprised the bulk of documented judicial decisions. 

The site for the present research was a large, urban 
county located in a southeastern state. The 1990 
population for the county was estimated at close to 
800,000. The data were collected from the formal 
records and files of the narcotic division of the county’s 
major police department and both the general and 
limited jurisdiction state courts operating in the 
county. 

County court records were found to be the most 
complete and, therefore, the most reliable source of 
data available. These documents contained the neces- 
sary information concerning cases from the initial 
point of prosecutorial action through sentencing. The 
less reliable police records were used as a supplement 
and cross-check on the court files. 

The sampling frame consisted of every adult nar- 
cotic offender arrested and charged with a narcotic 
offense within the county between January 1, 1987, 
and December 31, 1988. For a case to be included in 
the sampling frame the primary charge against the 
defendant must have been a narcotic offense. For 
example, if the defendant was arrested for robbery and 
was later found to be in possession of marijuana, the 
narcotic charge would be considered incidental to the 
robbery. This case would not be included in the sample. 
In contrast, if the defendant was arrested for driving 
under the influence, and was found to be in possession 
of a controlled substance, the primary charge would 
be the felony narcotic charge. This case would be 
included in the sample. 

Another criteria for inclusion in the sampling frame 
was that the case had to be closed so that sentencing 
decisions could be analyzed. Cases were considered 
closed if they were either dismissed by the judge or 
adjudicated by the judge or jury, regardless of whether 
an appeal was pending. 

In order to control for the influence of important 
demographic variables on prosecutorial and judicial 
decisions, a sample was selected from the sampling 
frame by matching male and female narcotic offenders 
on the following characteristics: age, race, and type of 
drug offense for which the defendant was originally 
arrested.’ The sample was also matched on the num- 
ber of prior misdemeanor and felony arrests and the 
type and severity of these offenses. 

Of the total 175 female narcotic offenders arrested 
between January 1, 1987, and December 31, 1988, 
almost two-thirds were not charged by the prosecutor, 
thus eliminating them from the sampling frame. In 
comparison, less than one-fourth of the 1,482 male 
narcotic offenders had their charges dropped. Of the 
remaining 74 female offenders, only 70 could be 
matched to male offenders on age, race, type of drug 


offense, and prior record. Consequently, the sample 
consisted of 140 individuals, or 70 matched male and 
female pairs. 


Analysis 


Because the independent variable and most of the 
dependent variables were nominal, chi-square statis- 
tics were calculated to test the hypothesis. Difference 
of means tests (t-tests) were conducted between males 
and females on the interval variables such as length 
of prison time, probation time, and amount of fine 
ordered by the court. 


Sample Demographics 


The total sample was composed of an almost equal 
number of blacks and whites arrested for possession 
of controlled substances (usually cocaine or crack) or 
for possession of marijuana. The age of the sampled 
offenders ranged from 20 to 56 years. Offenders be- 
tween the ages of 20 and 39 comprised over half of the 
total sample. Only 5.7 percent of the sample had no 
prior arrests, while almost half (48.6 percent) had up 
to three prior arrests. Most of the prior arrests con- 
sisted of misdemeanor charges or minor felonies such 
as shoplifting or theft of property. However, there 
were a few matched cases in which the offenders were 
arrested for more serious crimes such as robbery and 
assault. Half of the sample had between 4 to 10 prior 
arrests, inclusively, and nearly one-tenth of the sam- 
ple had 10 or more prior arrests. The greatest number 
of prior arrests was 20. 


Charges, Charge Reduction, and Case Disposition 


The most common charge filed by prosecuting attor- 
neys against the individuals in the sample was posses- 
sion of a controlled substance. Almost 53 percent (74) of 
the sample was charged with possession of a controlled 
substance, typically cocaine or crack. About 44 percent 
(62) were charged with possession of marijuana, and less 
than 3 percent (4) were charged with possession of a 
forged instrument (i.e., prescription). 

An equal number of males and females were charged 
with one of these three crimes. Prosecutors in this study 
tended to charge offenders with the same crime for which 
they were originally arrested by the police. The male and 
female pairs in the sample were matched according to 
the crimes for which they were arrested; thus, it was not 
surprising that the sample would also be equally 
matched on the prosecutors’ primary charges. 

In the original sampling frame only three females 
were charged with sale or trafficking of a controlled 
substance. However, appropriate male offenders could 
not be found that matched these females on age, race, 
and prior record. This was unfortunate because it 
would be interesting to determine if offender gender 
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influenced prosecutorial charging decisions in these 
more serious narcotic offenses. 

The data indicate that gender had little impact on 
prosecutorial decisions to reduce charges. Sixty-eight 
defendants had their charges reduced; exactly one- 
half of these defendants were female and one-half 
were male. 

Gender also does not appear to influence the dispo- 
sition of the case, including the judicial decision to 
dismiss charges against the defendant. In an over- 
whelming number of cases the defendants pled guilty 
either to the original charge or to a lesser charge 
rather than opting for a jury or bench trial. Over 92 
percent (129) of the defendants pled guilty. Of this 
number, 27.1 percent (35) of the males and 25.6 per- 
cent (83) of the females pled guilty to reduced charges, 
while 22.5 percent (29) of the males and 24.8 percent 
(32) of the females pled guilty to the original charges. 

Of the nine cases dismissed by the judge, five in- 
volved males and four involved females. Only two 
defendants, one man and one woman, were found 
guilty after jury trials. 

In summary, the gender of the offender appeared to 
have little influence on the charging decisions of prose- 
cutors. The data show that male and female offenders 
were charged with similar offenses and that by and 
large these were possession of controlled substance or 
possession of marijuana offenses. Gender also does not 
appear to influence the decisions of prosecutors to 
reduce charges or judges to dismiss charges. 


Sentences 


Whether or not defendants pled guilty to lesser 
charges appeared to have no significant bearing on the 
sentence they received. The majority of defendants 
received a combination of a suspended sentence and 
fine regardless of whether the charges were reduced. 
It is important to note that the state in which this 
research was conducted still has indeterminate sen- 
tencing, and judges have wide discretion to impose 
sentences. 

The most frequent sentences for the sampled nar- 
cotic offenders were a suspended sentence (69.3 per- 
cent received) or a fine (59.3 percent received). Over 
half (54.3 percent) received a combination of the two. 
Female offenders were only slightly more likely to 
receive suspended sentences. Overall, gender did not 
appear to substantially influence judicial decisions 
regarding suspended sentences. 

In regard to the fines imposed by judges, there also 
appeared to be little difference between those received 
by male and female offenders. The number of male and 
female defendants ordered to pay fines was almost 
equal. Male defendants received an average fine that 
was approximately $26 higher than those of women 
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defendants. However, a difference of means test (t- 
test) did not reveal a statistically significant difference 
between the mean amount of fines ordered of male and 
female defendants. 

Almost one-third of the offenders received proba- 
tion, usually ranging from 6 months to 3 years. Gender 
does not appear to influence whether or not a defen- 
dant is granted probation. Males received probation 
only 7 percent more often than females. The average 
length of time males were placed on probation was 
10.6 months, while the average length of time for 
females was 11.6 months. A difference of means test 
(t-test) did not reveal a statistically significant differ- 
ence between the mean number of months male and 
female defendants were sentenced to probation. 

Few offenders (13.6 percent) received a prison sen- 
tence, and only one served any jail time. Women were 
only slightly, but not substantially, more likely than 
males to be sentenced to prison. There was an ob- 
served difference in the means of prison time given to 
men (8.3 months) and women (3.9 months) but a 
difference of means test (t-test) revealed that this was 
not a statistically significant difference. 

The number of offenders who were sentenced to 
perform community service was very small, only two, 
or 1.4 percent of the total sample. Therefore, no fur- 
ther analysis was conducted with this variable. 


Summary and Conclusions 


This research was designed to test two conflicting 
theories regarding gender-based disparities in the 
treatment of narcotic offenders by prosecutors and 
judges. Conflict theorists maintain that women of- 
fenders receive preferential treatment during the 
criminal justice process due to the chivalrous and/or 
paternalistic nature of (primarily male) actors within 
the system. In contrast, social control and labeling 
theorists contend that women offenders receive more 
punitive treatment than their male counterparts be- 
cause women are not expected to behave defiantly. 
Moreover, women who violate the law also deviate 
from socially prescribed gender roles and hence are 
labeled “double deviant.” 

The findings of this study fail to support either of 
these two theories. Compared to their male counter- 
parts, women narcotic offenders were neither treated 
more leniently nor more harshly by prosecuting attor- 
neys or judges. Therefore, neither the argument that 
female offenders receive preferential treatment nor 
the contention that female offenders receive more 
punitive treatment than male offenders were substan- 
tiated by this research. 

One possible explanation for the equal treatment 
male and female narcotic offenders received may be 
found in the effect of increasing drug caseloads on 
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already clogged urban courts. Goerdt and Martin 
(1989) found that between 1983 and 1987, drug 
caseloads increased by 56 percent across 17 courts. 
Since 1987, additional and stricter drug laws coupled 
with increased and enhanced drug law enforcement 
have exacerbated the problem of overloaded courts. As 
pressure to deal with the influx of drug cases in- 
creases, so too does the need for administrative effi- 
ciency and organizational equilibrium. Both 
prosecutors and judges may resort to assembly line 
justice in order to deal efficiently and quickly with the 
burgeoning caseloads. In so doing, the gender of the 
offender may play only a minor role in both prosecuto- 
rial and judicial decisions. 

The findings in this study, however, do not suggest 
that women narcotic offenders are treated the same 
as male narcotic offenders at all stages of the prose- 
cutorial and judicial process. Analysis of the cases in 
the original sampling frame shows that prosecutors 
were much less likely to file charges against female 
narcotic offenders than male narcotic offenders. Of 
the 175 female and 1,482 male narcotic offenders 
arrested between January 1, 1987, and December 31, 
1988, charges were filed against only 43 percent of the 
women. In contrast, charges were filed against 79 
percent of the men. 


There are numerous legitimate explanations for 
why prosecutors may decide not to file charges, in- 
cluding insufficient evidence, negative toxicology re- 
ports (drugs were found not to be controlled 
substances), and deficient police work, to name just a 
few. Also, it was observed in the police files that when 
both a male and female defendant were arrested, the 
male defendant often claimed responsibility for the 
drugs, thus negating any involvement by the female 
defendant. In all probability this admission would 
result in charges against the female being dropped by 
the prosecutor. 


However, the difference between the proportion of 
female and male offenders who had no charges filed 
was so high that one must question other motives for 
this prosecutorial decision. Further research that fo- 
cuses specifically on this earlier stage of the prosecu- 
torial process is necessary n order to determine the 
extent to which offenders’ g 2nder influences prosecu- 
tor decisions to file charges. 


NOTE 


There were six possible offenses for which defendants in this 
study could be arrested by the police and charged by the prosecutor. 
These offenses included: 1) inchoate drug offenses; 2) drug posses- 
sion and sale; 3) drug trafficking offenses; 4) sale on or near school 
campus; 5) possession of drug paraphernalia; and 6) additional 
penalties for unlawful sale within a 3-mile radius of public housing 
projects. 
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UNITED States is the only Western in- 
dustrialized democracy to routinely sentence 
capital offenders to death. In the decade and 

a half since Gregg (1977) reinstituted the death pen- 
alty after an informal moratorium, some 200 men 
and one woman have been shot, gassed, electro- 
cuted, and lethally injected in our state execution 
chambers. In the past year alone, several states 
that had not executed a prisoner in decades re- 
sumed their use of the death penalty (Chicago Trib- 
une, April 12, 1992). With thousands sitting on 
various rows, some foresee an execution rate which 
might come to rival Depression Era highs estimated 
at nearly 200 executions per year. 

While capital punishment, at least in general 
terms, has wide popular support, some aspects re- 
main controversial. Despite the majority opinions in 
McCleskey (1984) and subsequent cases, many still 
argue that the poor, especially the minority poor, are 
disproportionately sentenced to death and executed. 
Those critics charge that discrimination during inves- 
tigations, incompetent trial counsel, and inadequate 
or absent counsel during the appeals process combine 
to fill state death rows with Hispanic and African- 
American males raised in poverty—in other words 
those deemed outsiders in terms of race and class. The 
majority opinion in McCleskey (1984) argued that 
racial minorities were disproportionately repre- 
sented on death rows because they had committed a 
disproportionate share of the crimes in the United 
States, including those that merited the death pen- 
alty. Even if we deny the continuing existence of racial 
prejudice in our legal system, we are still left with a 
question of whether we have an even more insidious, 
more subtle “tradition” of executing outsiders—those 
at or beyond societal boundaries. In other words, are 
we more likely to accuse, or execute, those whom we 
suspect in the most general sense? And do we retali- 
ate most against those who cross those boundaries to 
strike at our most protected elements? Many post- 
Gregg death penalty statutes formally enumerate 
those most protected—minors, police officers in line 


*Dr. Smith is professor, and Dr. Guyon is assistant profes- 
sor, Department of Criminal Justice Sciences, Illinois State 
University. An earlier version of this article was presented at 
the annual meeting of the Midwestern Criminal Justice As- 
sociation, 1991. The authors wish to thank the staffs of the 
Illinois Regional Archives Depository at Illinois State Uni- 
versity, the Illinois State Archives in Springfield, the McLean 
County Historical Society, and the Circuit Court Office in 
Pontiac, Illinois, for their assistance and encouragement. 


Two Executions in 19th Century 
Rural Illinois 


By BEvERLY A. SMITH AND Lots A. Guyon* 


of duty, or court witnesses, for example. But as this 
study shows, we as a society have a longstanding 
pattern of executing our least valued members, outsid- 
ers not necessarily defined in racial terms, for the 
murders of our most valued members, before the lat- 
ter’s sanctity was formally outlined in statute. 


Even more recent Supreme Court decisions, includ- 
ing repeated refusals to grant certiorari in death pen- 
alty cases, have shown the conservative majority's 
insistence on shortening the appeals process, or in 
other words the time between sentences and execu- 
tions. That same majority has argued that most death 
penalty cases should remain within the purview of the 
state courts. While a stay on death row now averages 
longer than a decade, the increasing execution rate 
and Supreme Court decisions may soon decrease that 
average stay. In anticipation, we need to examine how 
executions were carried out when the interval between 
sentence and execution was measured in months, if 
not weeks, and when capital cases sometimes meant 
automatic appeals to state supreme courts, but very, 
very rarely beyond that point. 


Today we are also debating whether to televise exe- 
cutions, either widely on a major network or more 
narrowly on a cable channel, perhaps on a pay-per- 
view basis. Proponents of capital punishment see so- 
called “live” executions as being more deterrent than 
the current sequestered process. Some opponents of 
capital punishment have argued for televising at least 
one execution in hopes of showing executions as cruel, 
inhumane, and therefore morally wrong acts by the 
state. Pay-per-view showing, it is argued, would limit 
viewing to a self-selected adult audience whose fees 
might in part defray the costs of execution. And pro- 
ponents argue that live executions would counteract 
the “sanitizing” of both the murders and murderers 
accomplished by manipulative death row inmates who 
use delays to their advantage. Opponents of capital 
punishment, and of televised executions in particular, 
argue that such broadcasts would demean the con- 
demned and desensitize an audience certainly includ- 
ing children, while not making the death penalty any 
more deterrent. 


By the close of the 19th century, most states exe- 
cuted in a semi-public manner before relatively small, 
self-selected adult populations. A hundred or so men 
watched the condemned hanged inside prison or jail 
walls, rather than the hundreds or thousands who had 
previously seen prisoners strung up in town squares. 
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But such precautions did not preclude county seats 
from turning into raucous carnivals on execution days 
or execution chamber tickets from being bartered or 
sold. The “gallows” press of the 19th century, even 
ordinary town newspapers, romanticized the con- 
demned in the short period between sentence and 
execution. Even the most heinous killers were made 
to appear innocent, abused, or just generally worthy 
of sympathy in a matter of 3 weeks. 

Surely before we make changes in the rate and 
manner of our executions, we should examine execu- 
tions from a time period when they were more fre- 
quent, more expeditious, and/or more public than has 
been the case for much of living memory. Bowers 
(1984), having analyzed existing execution databases, 
has found that while the execution records of state 
departments of corrections and the Federal Govern- 
ment appear to be fairly complete, local executions 
have not been recorded in any systematic manner. 
Their records are scattered in county clerk files, news- 
paper morgues, and state supreme court archives. 
Accounts of local executions need to be collected and 
the extent and nature of those events examined. 


Introduction 


The popular image of the late 19th century rural 
Midwest was one of bucolic peace. Contemporary com- 
mentators and, to a lesser extent, today’s criminal 
justice historians, have focused on the violence in 
America’s cities torn by rapid social and economic 
change (Lane, 1979, 1986; Monkkonen, 1975; Schneider, 
1980). That emphasis has been justified in that urban 
areas had and continue to have greater numbers of 
crimes and higher rates of property and personal 
crimes. But violent crimes and their consequences 
punctuated rural life as well (Ireland, 1983; Hindus, 
1981; Shapiro, 1988; Montell, 1986). Their impact was 
perhaps made all the more telling because of their 
relative rarity. This study examines two murders in 
largely rural downstate Illinois in 1879 and the sub- 
sequent police investigations, trials, appeals, and exe- 
cutions. As infrequent as murders were, executions 
were even more so. In both cases, the executions were 
the only ones carried out for murder in either county 
from the Civil War until well past the turn of the 
century when executions came to be carried out exclu- 
sively in the state prisons. Even though extraordinary 
events, these two hangings provide real insights into 
how rural communities viewed crime, the legal sys- 
tem, and the state’s responsibility to punish. 

The two murders and subsequent executions have 
some elements in common. Both murders were com- 
mitted against protected elements in rural communi- 
ties, in one case an innocent young girl and in the other 
a man of substance, to use 19th century rhetoric. By 
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contrast, both the accused men were considered out- 
siders in those same communities. Defense attorneys 
in both cases got changes of venue for their clients 
because of prejudicial pretrial publicity which made 
the impaneling of impartial juries uncertain at best. 
In tightly knit rural communities or even the small 
cities of the area, too many prospective jurors also 
knew the victims or their families. The murders were 
also the subjects of somewhat sensationalized, senti- 
mental newspaper accounts. And both men, failing to 
get pardons from the governor, died on the same gal- 
lows, one moved from county seat to county seat as the 
need arose. 

There the similarities end. Johannes De Boer, ac- 
cused of the knife-slaying of a 16-year-old girl, was the 
product of a German immigrant family living in rural 
Minonk, Woodford County, Illinois. Neither he nor his 
family had been in trouble with the law before. Speak- 
ing English haltingly, De Boer pled guilty when 
quickly apprehended by authorities. His confession 
was an almost classic expiation of guilt to ease the pain 
of his loyal family. By contrast, Patsey or Patsy Devine 
was accused of the 1879 shooting death of a wealthy, 
middle-aged man whom he and an accomplice tried to 
rob in a fashionable section of Bloomington, the county 
seat of McLean County. Devine, a transient with an 
extensive criminal record, fled town before authorities 
could close in. A resourceful Bloomington police detec- 
tive traced Devine to the mountains of upstate New 
York, where he was arrested by Illinois and local 
authorities. A first trial conducted outside McLean 
County resulted in Devine’s conviction which was then 
successfully overturned on appeal. The colorful Devine 
tried an unsuccessful escape, carried out a jailhouse 
romance with a female horsethief, and survived a 
lynch mob which hanged a fellow inmate for the same- 
day killing of a county jailer. Convicted at a second 
trial, Devine denied his guilt all the way to the gallows. 

Although by the late 19th century executions were 
no longer public events held in the center of town, they 
remained parts of extended rituals, which began with 
the murders themselves. Communities rarely 
mourned (Smith, 1990), or for that matter strenuously 
investigated,the murders of nameless, yet feared 
tramps (Monkkonen, 1984) or hapless prostitutes (Ro- 
sen, 1982; Hobson, 1987). The casualties of street 
confrontations and bar fights were seen most often as 
victims of their own violence or recklessness. The 
innocent or the privileged, the victims in this study’s 
case histories, aroused sympathy from neighbors and 
local newspapers who eulogized their passing in 
maudlin, generalized detail. 

Their murderers were less than human objects of 
public scorn, even the targets of lynch mobs until 
official death sentences moderated popular sentiment 
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to some extent. Newspapers that had once excoriated 
their crimes began to publicize the condemneds’ courage 
in adversity. Scores of the same persons who might once 
have stormed county jails to lynch the prisoners (c.f., 
Keita Cha-Jua, 1990; Ziglar, 1982; Vyzralek, 1990; Beck, 
Massey, & Tolnay, 1989; Inverarity, 1976) instead visited 
the cells on Sunday outings and even bantered with the 
prisoners. Women visitors brought food and religion to 
the prisoners. And the families of the condemned were 
openly pitied, especially as the executions neared. 

The executions took place within the confines of county 
jails in front of preselected audiences, sometimes num- 
bering a hundred or more male members of the commu- 
nities. The jailhouse audiences heard scaffold 
statements by the prisoners and sometimes the sheriffs 
and other authorities. In their statements, the con- 
demned were not as elaborate or instructively deterrent 
as their colonial predecessors (Bosco, 1978), but they did 
use their statements to justify their lives, sometimes 
even their crimes. The stoicism of prisoners, even on the 
scaffold, and the firmness, yet humanity, of their execu- 
tioners were standard elements in the printed accounts. 
Those accounts may well have been altered to fit the 
readers’ preconceptions, the participants may have been 
acting out predetermined roles, or both processes may 
have been at work. 

Even though denied chances to witness the hangings 
directly, people still flocked across county lines to be a 
part of the general scene—a mixture of solemn pomp, 
carnival frolic, and local hucksterism. Historians need 
to explore the nature, even the number, of executions 
carried out locally (Schriver, 1990; Coulter, 1973; Ac- 
ton, 1991). County executions in the late 19th century 
made up an important transition between mass audi- 
ence executions of colonial (Williams, 1986; Cohen, 
1988) and Jacksonian America (Dressner & Alt- 
schuler, 1975; Masur, 1989) and the perhaps no less 
ritualized (Johnson, 1990) executions in today’s state 
prisons (Bohm, 1991). 


Johannes De Boer: Crime and Trial 


Local newspapers, the Bloomington Daily Panta- 
graph and the Pontiac Sentinel, extensively covered 
the murder of Ella Martin by Johannes De Boer near 
Minonk, Illinois, his confession, his subsequent sen- 
tencing hearing, and then his execution. In the effu- 
sive journalistic style of the 19th century, the victim 
was “sweet sixteen, a lively, plump and pretty school- 
girl, cherry-lipped and rosy-cheeked, vigorous and vi- 
vacious, a bright young girl. 

Standing with reluctant feet, 


Where the brook and river meet, 
Maidenhood and childhood sweet, 


was her father’s idol and her mother’s joy, the beloved 
of an honest and manly young lover, the favorite of her 


acquaintances and her schoolmates” (Daily Panta- 
graph, March 18, 1880). The quoted stanza from Long- 
fellow’s 1841 “Maidenhood” would have elicited from 
already sympathetic readers the vision of a “child- 
woman,” both vulnerable and valuable. 

Ella Martin lived about a mile and a half south of 
Minonk in Woodford County. Her father was a stock 
dealer and land assessor. On Saturday night, October 
28, 1879, she spent the night with a friend with whom 
she attended church the following morning. After 
church, the girls walked with friends in the general 
direction of the Martin home. The other girls left Ella 
Martin at a railroad crossing just south of town, where 
she usually walked the Illinois Central tracks toward 
her home. 

It was along the tracks that Ella Martin encountered 
a former schoolmate, Johannes, or “Hannes” as he was 
most often called, De Boer. De Boer’s actions were 
recounted in Ella Martin’s deathbed statement to 
authorities: 

“Hans De Boer met me as I was returning from church, Sunday 

afternoon, on the Illinois Central railroad track, and told me I 

could not go home. I told him I should and attempted to do so, 

when he seized me, and I began to scream and holler as hard as 

I could, and he told me I must not do that, and I said I should, 

and he seized me by the throat, and threw me down, and jumped 

on me, and I continued my cries ‘till he choked me so I could not 
make any more noise, and I knew no more ‘till I found myself 
lying in the grass covered with blood... . I feel that I am now very 


sick, and that I cannot live. I expect to die, and make this my last 
statement in relation to my injuries” (DP, March 18, 1880). 


Unfortunately the girl was not missed at home by 
her family who thought she was spending Sunday 
night, in town, with friends. The following morning on 
his way to town, her father apparently passed near the 
spot to which she had crawled from the cornfield site 
of the attack, but unfortunately he did not see her. It 
was only later that day that she was found by her 
brother on his way to school. The buggy of two male 
passers-by was enlisted to transport her to her home, 
where her severe injuries were treated. After choking 
her until she was unconscious, her attacker had made 
numerous slashes across her face, stabbed her in the 
neck, and tried to slit her throat from ear to ear (DP, 
March 18, 1880). Despite such severe injuries and one 
night’s exposure to the elements, she lived for a week, 
during which time she identified De Boer as her at- 
tacker. 

Johannes De Boer, a German-born 19-year-old, was 
arrested at a blacksmith’s shop where he worked as an 
apprentice. He had wandered about town on Sunday, 
attended church that evening, and was at work as 
usual on Monday. He made no attempt to flee and was 
taken to the Martin home, where he and several other 
young men were shown to Ella Martin. She clearly 
identified De Boer as the perpetrator of the crime. 
After an attending physician asserted that Ella Mar- 
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tin was able to adequately judge reality in spite of her 
condition, De Boer was taken to the county jail at Meta- 
mora. 

The death of Ella Martin was recorded as “the most 
thrilling event in the history of Minonk” (DP, March 18, 
1880). Many people came on the Sunday when she died to 
view the remains of the murdered girl. Her death stimu- 
lated the people of the community to seek revenge, and a 
lynch mob made its way to the county jail. About 63 
well-armed men from Minonk were joined by men from 
nearby Benson and Roanoke. They arrived at the county 
jail in Metamora about 11 o'clock at night and demanded 
the keys to the jail. Upon being let into the jail, they saw 
that no prisoners were being held. Johannes De Boer had 
twice set the jail on fire, and one of those fires just hours 
before the mob’s arrival had necessitated moving De Boer 
and two other prisoners to Peoria. By chance and his own 
hand, De Boer had escaped the vengeance of the mob. It 
is unclear whether De Boer had started the fires as a 
means of escape or as a means of killing himself. 

After Minonk and surrounding communities were as- 
sumed to have calmed down, De Boer was returned to the 
jail at Metamora. But while there, a mob again threatened 
De Boer. The group lacked leadership and was somewhat 
restrained by the dead girl’s father who asked that the 
justice system be allowed to punish as it saw fit. The mob 
eventually dispersed without attacking the jail itself. A 
change of venue, hurriedly acquired, moved De Boer to 
Pontiac, the Livingston county seat. With De Boer’s trou- 
bles in Metamora in mind, the sheriff of Livingston County 
asked that the militia be made available to guard the 
prisoner in case of further lynch mobs (DP, December 16, 
1879). 

Once De Boer was in Pontiac, he was represented by 
two lawyers who wanted him to plead guilty in hopes 
of a life sentence in the prison at Joliet, rather than 
the death penalty. With De Boer’s plea recorded, the 
court began hearing evidence in order to decide his 
penalty. The open court was attended by delegations 
from Minonk, as well as from other towns. The pris- 
oner was escorted to the trial by the sheriff, his depu- 
ties, and about 20 of the Pontiac militia guards with 
bayonets fixed. The threat of lynching was still pre- 
sent. 

Witnesses for the prosecution included the dead 
girl’s brother, her father, her fiance, and a physician. 
Her family members outlined her life, the discovery of 
her injured body, and the depth of their loss. The 
physician recounted the deathbed description of the 
crime, Ella Martin’s lucidity, and the presence of blood 
stains on De Boer’s Sunday clothing and dull knife 
found when he was first suspected (DP, October 238, 
1879). 

Her fiance testified that De Boer had approached 
him the week prior to the attack and said: “She is a 
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nice girl, but will never do you any good” (DP, January 
16, 1880). The comment was seen as evidence of pre- 
meditation. The prosecution argued that De Boer had 
intended to “outrage” or rape the girl, but when she 
resisted, he had killed her to cover up the crime. A post 
mortem examination showed no indication of rape, al- 
though her underwear had been torn from the body and 
one shoe was off. Her clothing could have been disar- 
ranged in the struggle with De Boer or in her attempts 
to crawl for help. 

The defense tried to show the good character of the 
defendant by the presence of his parents, two sisters, and 
brother. On the stand his parents testified that as a child, 
Johannes had been frightened by a “cat having fits and 
flying at him, which they claimed to affected his mind as 
to change him from a bright and active boy to one dull 
and stupid” (Sentinel, January 21, 1880). Attempts to 
show the young man as impaired were countered with 
the general knowledge that De Boer did not drink and 
was generally of good character. He seemed in control of 
his faculties. However, he had been known, several years 
before, to have approached young women on the street 
with inappropriate remarks, but this behavior was 
thought to have just been typical of young men. In fact, 
De Boer’s behavior was thought to be better than that of 
some young men of higher social status (Sentinel, Janu- 
ary 21, 1880). Although poor and of limited formal edu- 
cation, De Boer could read in German. He was 
considered a reliable employee. 

After hearing the testimony, the presiding circuit 
judge, known to give stiff sentences, indicated that he 
would deliberate for several days prior to pronouncing 
sentence. When he finally did hand down the sentence, 
it was death by hanging to be carried out on February 
17, 1880. After further review of the law, the judge 
changed the execution date to the 17th of March. This 
changing of the date gave the defense its only point for 
appeal. The Supreme Court was asked whether the 
technical issue of changing the execution date without 
resentencing was cause to void the sentence. The 
Supreme Court denied the petition. The De Boer case 
was then brought to the attention of the Illinois gov- 
ernor in a request for clemency. The governor refused 
to intervene. 


Johannes De Boer: Execution 


While the prisoner was held under strict security in 
the Livingston County jail, the sheriff prepared for the 
day of the hanging. State law and financial exigency 
dictated the procedures to be followed. By law, the 
hanging had to held away from general public view. 
With Woodford County providing only $100 for the 
expenses involved in the hanging, authorities could 
not afford to build a stockade. It was decided instead 
to hold the hanging inside the jail. 
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The plan called for using the east side of the jail. There 
were two tiers of cells with a long platform that ran in 
front of the upper tier of cells. This platform, which 
actually ran in front of Johannes De Boer’s cell, was used 
to attach a “small platform, four feet square [some ac- 
counts say three feet] and four inches thick [of solid oak], 
working on hinges and supported by a movable [metal] 
support from below” (DP, February 18, 1880). De Boer 
needed to walk only 3 or 4 feet from his cell, to stand on 
the hanging platform. The condemned man and the 
other prisoners, one not yet tried for murder, watched as 
the machine of death was constructed. 

Workers cut a hole through the stone roof and inserted 
a strong metal ring from which the noose could hang. 
While the usual drop was 4 feet, it was decided to let De 
Boer drop 5 feet due to his small size and light weight. 
The rope was obtained from the sheriff of Cook County 
“who always keeps a rope on hand” (Sentinel, March 17, 
1880). As was customary, authorities pulled the flax rope 
taut for several days so that it would not stretch too much 
during the execution. This rope had not been used pre- 
viously. 

The prisoner attracted much attention, with as 
many as 60 persons a day visiting the jail. He spoke 
most with family members who visited on occasion, 
and with reporters, a German Lutheran minister, and 
jail staff. He had also cried when a plea was made for 
his life during the trial, but customarily did not display 
emotion (Sentinel, March 17, 1880). He was thought, 
by reporters, to be quiet and simple. A Sentinel re- 
porter visited the jail on the day of the execution and 
delivered a letter to De Boer from his mother. The 
letter, written in German, caused the condemned boy 
to cry. “The letter . . . contained many expressions of 
endearment from the father and mother, sisters and 
brothers commended him to look upward for comfort 
and salvation, and expressed the hope that his sins 
were forgiven” (Sentinel, March 17, 1880). De Boer 
himself wrote to the girl’s father and asked forgive- 
ness. But Martin said that it was not within his power 
to forgive. It had to be a matter between the murderer 
and God. He would not give De Boer a written answer 
to the letter (Sentinel, March 17, 1880). 

In interviews and in a formal last statement, De 
Boer admitted to the crime of murder. He indicated 
that he had not intended to kill the girl and did not 
know why he acted as he did. He repeatedly asked for 
forgiveness of others, including the Martin family. The 
day of the hanging, Martin was asked by De Boer to 
speak with him. The older man declined saying that 
he was already “broken down” and did not want to 
speak with the murderer of his child (Sentinel, March 
17, 1880). 

The sheriff issued 40 or 50 admission tickets to men 
to be admitted as witnesses. Four doctors, the circuit 


clerk and county clerk of Livingston County, a judge, 
reporters acting in the capacity of special deputies, 
several sheriffs, De Boer’s minister, the victim’s father, 
a number of attorneys, other gentlemen from Wood- 
ford County, and citizens of Pontiac were permitted by 
law to view the execution. 

In the hours before the hanging, people gathered in 
downtown Pontiac outside the jail. The roads were 
bad, but they came to stand outside the stone walls of 
the jail, even though they could neither see nor hear 
anything directly. Most in the crowd were reported as 
favoring the hanging, “but among the business men 
and better classes of our citizens a revulsion of feeling 
has taken place during the past ten days regarding the 
matter . .. when Judge Blades pronounced the awful 
sentence almost everybody said Amen,’ but as the 
time for the execution drew nearer a gradual feeling 
of horror crept over the community at the thought that 
the life of a human being should be taken in our midst 
under color of the law” (Sentinel, March 17, 1880). 

Obscene jokes and emphatic profanity poisoned the air. Even 

women of mature years and children, laughed and giggled close 

upon the threshold of awful death. It was a disgusting sight to 
look upon these thousands drawn together by a sickening morbid 
curiosity. It was hardness of heart, man’s inhumanity to man 
personified. It was a shame and a disgrace to the rural population 
of Livingston county. People who could turn this terrible day into 

a barbecue or a picnic, as they did yesterday, could cheat at cards 

in a graveyard or dance a jig on their family tomb (DP, March 18, 

1880). 

At noon, the condemned ate lunch and prayed with 
his minister. He asked that people be restrained from 
visiting his cell. He was visited by a judge and some 
ladies who had taken an interest in the young man. At 
about 1:30 the cell door was opened, and De Boer 
walked out in the company of the sheriff. He walked 
along the tier and said good-by to his fellow prisoners 
who were said to have been visibly upset, while De 
Boer showed little emotion with the exception of a 
“moist eye” (DP, March 18, 1880). 

Sheriff Hunter of Livingston County read a final 
confession, which had been written by De Boer: 

. .. that I murdered the girl, Ella Martin, I confess that I have 

done it; but how I came to the thought to do this crime, and from 

whom I got the first idea to do it, I cannot express in the right 

manner; and, besides this, I cannot declare and pronounce if I 

was at that time in the right sense when I committed this crime 


or not. But I feel very sorry that I have done it . . . (DP, March 
18, 1880). 


Hunter then “read the writ of execution slowly and 
with trepidation. His emotion was evident, betraying 
no unmanliness, but the pent-up feelings of a warm 
and manly heart” (DP, March 18, 1880). 

The arms of the condemned were bound behind him 
with a cord. Another cord bound his legs. The noose 
was slipped over his head and the knot adjusted under 
his left ear. He stood quietly as the black cap was fitted 
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on his head to hide the face. While the minister prayed, 
the sheriff touched the lever, the trap flashed down- 
wards, and the body fell. There was the crash of the 
falling platform which drowned out the sound of the 
rope hitting the young man’s head. The body re- 
bounded upward a few inches and then began to turn 
slowly. “There was only a slight shrug of the shoulders 
and a convulsive lifting of the feet for a second, and 
then all was motionless...” (DP, March 18, 1880). The 
physicians examined the body and found that the 
pulse leaped irregularly and then rapidly weakened. 
Fourteen minutes passed before De Boer was pro- 
nounced dead. 

Before the execution Sheriff Hunter had spoken with 
the condemned’s parents living in Chicago, to which they 
had moved almost immediately following the murder. 
They had been driven there by community pressure. He 
found that the family was too poor to make private burial 
arrangements for their son. State statutes provided that 
if a body were not claimed, it could be given to a medical 
college for dissection, or the sheriff could have it buried at 
county expense. De Boer’s body was buried, on the evening 
of the execution, in the potter’s field in the Pontiac ceme- 
tery. A plain head-board was put up to “mark the grave— 
the last act in a tragedy which has thrilled this county and 
Woodford now for nearly five months” (Sentinel, March 17, 
1880). 

The tragedy had taken two lives—those of Ella Martin 
and Johannes De Boer. Martin, poised on the edge of 
adulthood with her impending marriage, had refused the 
awkward advances of a former schoolmate. The refusal 
cost her life. Her innocence, her family’s position, and her 
lingering deathbed scene aroused public sentiment 
against her accused killer. De Boer, a German-speaker and 
apprentice, was on the fringes of a community that twice 
threatened to lynch him. Yet public sentiment changed, in 
part because De Boer acknowledged his guilt and begged 
forgiveness. Another process was at work as well. By the 
1870's, hangings in Illinois were no longer fully public 
affairs, but the lives of the condemned were opened up to 
public view. Newspapers reported their daily regimens 
and recounted their biographies in familiar terms. Hun- 
dreds saw De Boer sitting in his jail cell awaiting death, 
which he ultimately faced with a measure of courage. De 
Boer became less a bewildering, calculating murderer and 
more a befuddled, mistake-prone youth sentenced to die 
while more hardened, even more heinous murderers es- 
caped execution. Some of the same factors were present 
in another 1879 case, this time in adjoining McLean 
County. 


Patsey Devine: Crime, Investigation, 
Trials, and Appeals 


In Bloomington, the McLean County seat, on the 
warm summer evening of August 4, 1879, Aaron Good- 
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fellow left a croquet game to go the short distance to 
his home near a fashionable park. In an alley, Good- 
fellow was accosted by two robbers. When he resisted, 
he was shot twice, once in the jaw and a second time 
fatally in the left side. Staggering to within half a block 
of his home, he collapsed and was carried by friends 
and neighbors to his house. In its initial article on the 
murder, the Daily Pantagraph (August 5, 1879) called 
the shooting: 

... one of the most thrilling and startling outrages ever perpe- 

trated. At an hour when the streets are full of happy people 

enjoying the summer air, in the midst of a happy group of homes 
occupied by the best of people, within earshot of a social group of 

young people and only a step from two unoccupied houses a 

peaceable, inoffensive man and good citizen was murdered in cold 

blood. The deed is too horrible to contemplate. 

Born in Ohio 48 years earlier, Goodfellow had al- 
ready retired from farming, was a former deputy sher- 
iff, and was a high-ranking Mason. The father of four 
lived long enough to describe the crime and his assail- 
ants, but he could not identify them by name. 

With Goodfellow’s descriptions and those of others 
who claimed to have seen men running from the scene, 
the police began their search for two men, who the day 
of the shooting had been seen drunk, brandishing 
guns, and bragging about how they were going to get 
money. These men were Harry “Kansas City Frank” 
Williams, based in Chicago’s tough Canal Street area 
and known to the Bloomington police for having tried 
to shoot an officer earlier in 1879, and Patsey or Patsy 
Devine, “a desperado” (DP, August 6, 1879) from Alton, 
Illinois, in the southern part of the state. Both men 
fled town the night of the shooting. As local community 
leaders issued a reward for their capture, a crowd of 
1,200 to 1,500 attended Goodfellow’s funeral where 
the minister pointed out that capital punishment, 
which he deemed as ordained by God, had never been 
exacted in McLean County. Without the use of capital 
punishment, the forces of law and order in his view 
could not deter crime (DP, August 7 & 11, 1879). 

Bloomington Police Captain J. Press Butler went to 
Alton where he convinced local authorities to cooper- 
ate in his secret, warrantless search of the Devine 
family home. Through intercepted mail, Butler 
learned that Devine was living in Kentucky, which he 
fled before he could be captured. Later letters revealed 
that Devine had moved on to a farm owned by family 
members in the mountains of upstate New York, near 
Port Jervis. An Alton police officer who knew Devine 
by sight accompanied New York officers to the moun- 
tain cabin. Captain Butler, arriving in New York after 
the capture, secured the extradition from a somewhat 
reluctant governor (DP, May 3, 1880). 

Devine’s defense team, headed by W. G. P. Remine 
of Bloomington, got a change of venue which moved 
the trial to Clinton, Illinois, the DeWitt county seat. 
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With the McLean County state’s attorney engaged in 
another murder trial, the state was represented by a 
special prosecutor, Joseph W. Fifer, his law partner, 
and a local Clinton law firm. Fifer, state’s attorney 
when the murder took place, had moved on to become 
a state senator. It was in Fifer’s own neighborhood in 
which the murder had taken place. 

Devine’s relatively uncomplicated December 1880 
trial took only 3 days. Goodfellow’s neighbors and 
family recounted his deathbed descriptions of his at- 
tackers. Others, including the wife of the Pantagraph’s 
editor (Wilson Testimony, Original Transcript, p. 52), 
testified about seeing men resembling Devine and the 
absent Williams fleeing the scene. Devine’s landlady, 
who ran what the Pantagraph skeptically referred to 
as a boarding house, said she had seen both Devine 
and Williams with guns the day before and the night 
of the shooting (Brown Test., OT, p. 42). James 
Downey, an acquaintance of Devine, recounted how he 
had met Devine and Williams on the streets in the late 
afternoon of the shooting. Both appeared drunk, 
pulled their coats back to reveal revolvers in their back 
pockets, and bragged about how: “We must have some 
sugar to-night or blood” (DP, December 23, 1880). The 
landlady’s daughter identified a blood-stained hand- 
kerchief, found by neighbors rushing to Goodfellow’s 
aid, as one she had loaned the defendant. 


Without access to today’s forensic tests, the prosecu- 
tion had to rely on circumstantial evidence and wit- 
ness identification. The defendant, drinking and 
openly displaying a gun, brazenly threatened to com- 
mit a robbery. He was seen by several eyewitnesses 
hurrying from the scene. He matched the deceased’s 
description of one of his assailants. The bloodied hand- 
kerchief tied him directly to the crime. And he fled 
town, disguised his whereabouts, and took refuge in a 
remote mountain area to avoid capture. 


The defense had even a more sketchy case to pre- 
sent. A convict called from the Joliet Penitentiary 
testified that he had also seen two men running from 
the shooting, neither of whom resembled the defen- 
dant. Devine’s mother made a brief, emctional appear- 
ance on the stand, and his half-sister, Mrs. Mary 
Costello, testified that Devine had been staying in her 
home the night of the shooting, but not even her 
husband appeared to confirm her story (Costello Test., 
OT, pp. 98-116). 

Patsey Devine then testified at length but with little 
substance. He claimed to have been with Williams 
very early on the day of the murder, but he had 
boarded a morning train to Alton. 

. .. I never had anything to do with it; I learned of the tragedy 

the following Wednesday, while I was in Alton; I saw my name 


connected with the crime; I was afraid of violence, or I would have 
come to Bloomington and given myself up; I was afraid they would 


lynch me; so I left Alton on the Monday following. . . (DP, 
December 23, 1880). 


Prosecution rebuttal witnesses said that the Alton 
saloon where Devine claimed to have spent part of the 
murder night had been closed more than a year at that 
time. And the defense could produce no Alton neigh- 
bors or saloon patrons who had seen Devine during the 
time in question. 

The jury retired for 6 hours before coming back with 
a guilty verdict and a death sentence. Even the Pan- 
tagraph reporter seemed surprised by the guilty ver- 
dict, “a matter of surprise, not on account of the lack 
of belief in his guilt, but because of the great difficulty 
in verifying the chain of facts connecting the accused 
with the transaction. When the echoes of the fatal 
pistol shots died out in the still evening air of the night 
of Mr. Goodfellow’s death, all trace of the murderers 
appeared to vanish as entirely as did the sound of the 
weapon of death” (DP, December 24, 1880). The Pan- 
tagraph went on to praise the detectives and the 
prosecutors for following up on every bit of information 
so justice would not “again be cheated” (DP, December 
24, 1880). 

Devine’s lawyers began an appeal, and 2 days before 
his scheduled execution the Illinois Supreme Court 
granted a stay. W.G.P. Remine rushed to the Clinton 
jail to inform his client of the news, which he shouted 
back into the cellblock. In a rambling interview with 
the Pantagraph the next day, Devine again proclaimed 
his innocence. The authorities, according to Devine, 
knew who had really committed the crime, had focused 
on him as an easy target because of his reputation, had 
tried to bribe a witness to testify against him, and were 
involved just to get monetary or political rewards. He 
concluded his remarks by saying that had he been rich 
the trial would have ended differently, and finally that 
he really was the son of an Omaha school teacher (DP, 
January 13, 1881). A letter confiscated from Devine 
revealed a jailhouse romance with Lizzie Barton, a 
thief and.fellow prisoner whom Devine termed “ ‘his 
darling friend,’” “ ‘who has a heart for me as large as 
any good sized pumpkin’” (DP, February 7, 1881). 

Finally in the fall of 1881, the Illinois Supreme Court 
granted Devine a new trial based on disputed testi- 
mony given by police detective J. Press Butler, who on 
direct examination said that he and other officers had 
“formed the theory” that Devine and Williams had shot 
Goodfellow (Butler Test., OT, p. 85). The theory state- 
ment was deemed prejudicial by the Illinois Supreme 
Court. 

Reaction was almost immediate in McLean County. 
The Pantagraph said its reporters: 

... in their tours of the city during the day everywhere heard the 


popular voice inveighing against the tardy redtapeism and inef- 
ficiency of the law, and the deploring of the fact that the history 
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of McLean county shows that of all places on earth for a red- 
handed murderer the safest is at the bar of alleged justice. The 
remarks do not apply to plain drunks, horse thieves, fifty-cent 
gamblers, the frail Magdalenes, the violators of the whisky laws, 
etc. Such small fry as these are prized upon and stamped into 
fragments by the stern and relentless emissaries of the law. Only 
the redhanded murderer, the midnight assassin and the cut- 
throat are the gentry of crime, and for them are reserved the 

special benefits of our system of jurisprudence (DP, October 1, 

1881). 

In short, murderers like Devine got off on technicali- 
ties. McLean County had seen seven murders in the 
previous 3 years (DP, February 1, 1881; May 3, 1881). 
An 1878 robbery-murder much like the Devine- 
Goodfellow case remained unsolved. A drunken brawl] 
on the county fairgrounds had killed a special duty 
police officer, whose murderer received 34 years in the 
state prison. A double murderer had been acquitted 
only to return to the scene of the murders and become 
involved in another knife brawl (DP, March 17, 1881). 
A lawyer had shot the ex-mayor of a rural McLean 
town on that community’s main street (DP, May 3, 
1881). And the Nation at large awaited the trial of 
presidential assassin Charles Guiteau, poised with an 
insanity plea (Rosenberg, 1968). 

News of the Supreme Court’s decision hit the Bloom- 
ington papers on October 1, 1881. That same night 
Bloomington saw its first and only lynching. The vic- 
tim of the mob, however, was not Patsey Devine. It was 
Charles Pierce, an accused horse thief, who grabbed 
jailer Ted Frank’s Colt revolver from the jailer’s pocket 
and fired at close range. The gunshots brought the 
sheriff to the scene. Rather than firing again, Pierce 
meekly surrendered. 

Within half an hour of the shooting, a crowd gath- 
ered around the jail to protest the killing of the jailer, 
a well-liked family man. State Senator Fifer, State’s 
Attorney R. B. Porter, and several others tried to quiet 
the crowd standing in nearly shoe-top mud. “A few 
resolute citizens, some of whom are the best citizens 
in the city, stepped to the front and demanded an 
unconditional surrender of the life-slayer” (DP, Octo- 
ber 1, 1881). Amid shouts for Pierce’s life, the crowd 
which had swelled to an estimated 5,000 began using 
battering rams against the jail doors. Groups of sher- 
iff’s deputies and city police officers stood behind bar- 
ricades at the north and east doors of the cellhouse. 
The mob first forced its way into the jail office where 
the body of Frank still lay. “The sight of him lying there 
weltering in his blood added fury to the mob. . .” (DP, 
October 1, 1881), which used sledge hammers to break 
down the iron doors. The officers did not fire on the 
crowd. Once inside the cellhouse, the crowd called for 
a rope and other prisoners pointed out Pierce’s cell, 
where he cowered in a corner behind his bedding and 
a mattress. Dragged from his cell, Pierce was kicked 
by the crowd and denied a chance to pray. 
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The crowd pulled the protesting prisoner across an 
intersection towards a tree on Market Street. Some- 
one placed the noose over Pierce’s head, and several 
men at the other end of the rope thrown over a tree 
limb pulled Pierce into the air. Once he had left his 
feet, a police officer ran up and cut the rope. As the 
rope was being spliced together, members of the crowd 
had to be dissuaded from stoning the police officer. 
Pierce was pulled up a second time, and then the rope 
slackened. Only after being pulled up a third time did 
Pierce’s body remain in the air, “subjecting him to a 
terrible death” (DP, October 3, 1881). 

As the body swung some 14 feet over the sidewalk, 
the crowd including women and children jeered, pum- 
meled the body, and even placed a cigar, later a ciga- 
rette, in the corpse’s mouth. At the coroner’s inquest 
and later, even the sheriff, the state’s attorney, and 
others who had followed the crowd outside the jail 
could not, or would not, identify members of the lynch 
mob (DP, October 4, 1881). Although one or two men 
were held for questioning, no one was indicted or tried 
for the death of Frank Pierce. That was a pattern that 
had and would be repeated over time (c.f., Wilson, 
1983; Ingalls, 1987; Howard, 1988; Phillips, 1987; 
Wright, 1986). 

During the assault on the jail, there were cries to 
lynch Patsey Devine as well. The two had been cell- 
mates, and public sentiment believed that Devine and 
Pierce had planned joint escape when the shooting 
took place. 

When the leaders of the mob had gotten into the corridor of the 


jail one of them, a friend of Patsy’s, went to his cell door and said: 
“Don’t get scared Patsy, they shan’t hurt you.” 


This person, it may be said, saved Patsy’s life, for he had no little 
influence over the mob (DP, October 4, 1881). 


The crowd, according to separate accounts, (DP, Octo- 
ber 3, 1881; Bloomington, Daily Leader, October 3, 
1881) contained both leaders or at least well-known 
members of the community and the labor rowdies who 
had been Devine’s carousing companions in town. It 
was not extraordinary for lynch mobs to be made up 
of diverse elements. So-called respectable elements 
could have joined to supplement or replace aspects of 
the legal system which they perceived as inadequate 
protection of their lives and property. Others could 
have joined to exploit the weaknesses of a system that 
they consistently tried to circumvent. In other words, 
a lynch mob was one more chance to flaunt the law, 
perhaps with even more impunity than usual. 

Early the next morning, Sunday, a deputy sheriff 
moved Patsey Devine to the nearby, and more secure, 
Peoria County Jail. In late fall 1881, Devine was 
moved again, this time to Clinton for his second trial 
which opened on April 5, 1882, more than 214 years 
after Goodfellow’s murder. The state again presented 
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a series of witnesses who saw the defendant armed 
and making threats, who noticed him near the shoot- 
ing scene, and who tied him to the scene through the 
bloody handkerchief. The defense tried literally and 
figuratively to cloud their testimony by saying that the 
night was too dark for the witnesses to see anyone 
accurately and that making threats was not the 
equivalent of a robbery-murder. Devine did not appear 
in his own defense, perhaps because he had proven to 
be such an unconvincing witness at the first trial. Both 
sides made the usual lengthy, impassioned summa- 
tions. And the jury returned quickly with a guilty 
verdict and the death sentence. Devine was to be 
hanged on the morning of May 12, 1882, a little more 
than a month after his conviction. Patsey “thanked the 
judge and said he was much obliged to him for his 
kindness,” and Lizzie Barton “bade Patsy an affection- 
ate farewell” (DP, April 11, 1882). The two had contin- 
ued a correspondence from their respective jail cells. 


Patsey Devine: Execution 


In the weeks following his second trial, the Panta- 
graph reporters visited a nonchalant Devine several 
times. But when told that the Illinois Supreme Court 
had refused even to stay his execution, he flew into a 
rage cursing the court and those who would hang him. 
He also threatened suicide. The sheriff placed him in 
irons and put three guards into his cell (DP, May 6, 
1882). 

The scaffold was erected in the old debtor’s cell, with 
a trapdoor into the hall below; that construction al- 
lowed for a drop of about 5 feet (DP, May 8, 1882). 
When construction began, Devine paced his cell and 
cursed his guards. Then on May 8, he announced that 
he had an important statement to make to his attorney 
and the prosecutor. They rushed from Bloomington on 
the train only to hear him again deny his guilt and ask 
to be spared so that he could testify against Harry 
Williams, whose whereabouts he claimed to know. 
Devine said that Williams and their companion in a 
night of carousing had killed Goodfellow while he 
himself was in Alton (DP, May 9, 1882). The sheriff 
and his wife began giving the prisoner whiskey and 
special meals on May 8. Devine summoned a Catholic 
priest from Bloomington for lengthy visits. Newspaper 
reporters repeatedly questioned him. And as many as 
250 visitors a day, including small children, traipsed 
through the jail, past Devine’s cell (DP, May 3, 1882). 
Authorities finally shut off the flow of visitors to his 
cell: 

... but men, ladies, and children thronged the outer hall, and the 

steady tramp up and down stairs to see the gallows was kept up. 

Bright-eyed little girls looked at the hideous timbers and 

laughed. While the ladies were in there was an amount of levity 


that grated strangely on sensitive ears. The same feeling of 
curiosity and wonder is exhibited by the people as if they had 


assembled to see Barnum’s Dumbo. Neither sympathy nor re- 

venge is expressed by the multitude. The silks and their sisters 

in calico looked in and criticized or approved the arrangements; 
friends chatted and smiled with friends as though at a party or 
picnic, while exceptional individuals wore solemn faces (DP, May 

11, 1882). 

Five hundred visitors filed through the jail on May 
11. Devine’s family members remained in Alton. 

The evening before the execution jail authorities 
welcomed several sheriffs including those of McLean 
and Livingston Counties, the latter having “worked De 
Boer off at Pontiac on the same gallows that Patsy will 
swing from” (DP, May 12, 1882). The officers visited 
Devine in his cell: 

Devine’s careless, reckless and hardened demeanor has done 

much to repel all feelings of pity for him among those who see 

him the most. But throughout the city of Clinton generally there 
is a feeling of deepest gloom and solemnity. There is every 
probability that there will be thousands of strangers in the city 
to-morrow, impelled hither by a strange feeling that is unaccount- 
able. People will come because everybody else is coming (DP, May 

12, 1881). 

Clinton merchants advertised in the Pantagraph 
that McLean County residents should shop for bar- 
gains while in town for the hanging. As one advertise- 
ment trumpeted: “Devine is Doomed and so are High 
Prices at Drew Inman’s” (DP, May 13, 1882). 

The day of the hanging began solemnly with a steady 
rain. But a large crowd under a canopy of umbrellas 
gathered nonetheless outside the jail. As many as 240 
arrived from McLean County on the train while hun- 
dreds more came by wagons to join those from Clinton 
and elsewhere in central Illinois (DP, May 13, 1882). 
A hundred and forty persons were given tickets to 
attend the actual hanging. 

As the crowd waited for some news, Devine dressed 
paying special attention to his hair and moustache. 
During last minute interviews with the press, he reit- 
erated his innocence. As recounted to a Chicago Trib- 
une reporter (CT, May 12, 1882), his life of crime had 
begun at 17, but it had not included murder. As he 
talked with reporters, jailers, and his priest, he con- 
sistently promised, “ ‘I’m going to die like a man’” (DP, 
May 13, 1882). Only as he completed the climb to the 
second story execution chamber, did Devine tremble. 

Recovering himself, Devine delivered a brief scaffold 
speech “in clear, steady tones” (DP, May 13, 1882), a 
speech which again blamed Williams for Aaron Good- 
fellow’s death. When he concluded, the DeWitt sheriff, 
assisted by the Livingston sheriff, tied a rope around 
Devine’s knees and put the knotted rope around his 
neck. Just before the black cap was put on, Devine 
asked to spit out his tobacco. His last words were: “I 
am choking now” (DP, May 13, 1882). The sheriff 
without adjusting the rope stepped back quickly, ut- 
tered the traditional, “May God have mercy on your 
soul,” and pulled the lever. As the autopsy later 
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proved, the fall into the first story room did not break 
his neck. Instead the rope slung over an interior rafter 
on the second floor slowly strangled Devine (DP, May 
13, 1882). 

Although the ticket holders, some of whom had 
tentatively tried out the noose before Devine’s arrival, 
surged forward, there were no reported cries of satis- 
faction or dismay as Devine hung at the end of a rope. 
The most dramatic reaction to the hanging came from 
a drunk, who in all the clamor had been forgotten in 
the chamber below. When found later, he was cowering 
in a corner and was considerably more sober (DP, May 
16, 1882). 


Crowd members from inside and outside the jail 
remained to file by Devine’s open coffin. Pictures taken 
on the eve of the execution sold briskly. The sales were 
supposed to pay for the shipment of his body back to 
Alton and its burial. Detective Press Butler, among 
others, was selling pictures at Clinton, and there was 
some question about whether the detective who re- 
ceived the reward for capturing Devine was trying to 
make even more money from the hanging (DP, May 
16, 1882). Devine’s sister telegraphed that the family 
did not want the body sent home to Alton. Instead he 
was buried at Clinton in a plot paid for personally by 
the priest who had attended him. 


During Sunday hundreds of people visited his grave and deco- 
rated it with flowers, which shows that these are kind feelings in 
the hearts of many people for even the outcast and murderer. A 
beautiful geranium was set out by someone with an inscription 
on its as follows: “Rest Patsy, the friends on earth are few.” On 
one end of it a card was written: “Please do not disturb this 
flower.” Another card read: “The fate of all criminals; beware, 
young man.” Still another was marked “D. D.—Devine by name, 
but devil by nature.” There was one very beautiful bouquet on the 
grave that was donated by some ladies. The only thing that 
designates the grave of the murderer is a little tablet with the 
simple inscription on it of “Patsey Devine” (DP, May 16, 1882). 


But Patsey Devine and his execution were not that 
simple. 


The mixed sentiments of the memorials on his grave 
were indicative of the mixed feelings which sur- 
rounded his case and that of De Boer, among others. 
They were objects of both some fear and some curiosity. 
The communities having carried out their ultimate 
sanction wanted to be certain in their judgments, 
especially in cases without a scaffold confession. The 
communities congratulated themselves on seeing 
through artifice, but wanted to commemorate deaths 
carried out bravely under whatever circumstances. 
Most of all the communities wanted the deaths to deter 


other young men from a life of crime and an end on the 
scaffold. 


At least one Pantagraph reader objected to the de- 
tailed, realistic, and supposedly deterrent, description 
of the Devine hanging: 


June 1993 


The law wisely forbids public executions on the theory that they 
corrupt public morals, but the newspapers nullify the law by 
erecting a gallows so to speak upon my breakfast table, and my 
children get a more comprehensive view of the sickening details 
than if they had witnessed the execution from a neighboring 
house-top. 


The criminal himself is made the object of public attention, and, 
if he is “game” the object of public admiration for days in advance. 
He is furnished with the newspapers containing graphic details 
of how he is dressed, and how unconcerned he seems; startling 
headlines assure him that he is “pluck to the last,” and he find 
himself the lion of the hour, and more attention and sympathy is 
bestowed on him than upon all the victims put together (DP, May 
17, 1882). 


The letter writer was angered by the visitors who 
besieged the jail and jostled for a restricted view of 
even the exterior of the scaffold room. “These things 
seem to me to be horrible. They shock and disgust me, 
as I am sure they do the majority of your readers” (DP, 
May 17, 1882). 


Conclusion 


The Pantagraph, having already sold its edition 
with the description of the hanging, termed the 
writer’s criticism “well-put” (DP, May 17, 1882). But 
who did represent the community—the disgusted 
writer who followed the case from his breakfast table 
or the crowds who flooded into Clinton or Pontiac? Did 
those crowds go to county seats on the dates of execu- 
tions to see, even tangentially, retribution carried out, 
or did they go out of sympathy and curiosity about the 
condemned? What did Patsey Devine represent—a 
success story of careful investigation and prosecution 
or the elevation of a petty criminal to minor celebrity 
status? What did Johannes De Boer represent—a 
young man who committed one terrible, foolish act or 
the victim of unreasoning, chauvinistic lynch mobs 
only thinly disguised in the courtroom? There are no 
clear answers to those questions. Indeed all the alter- 
natives may have been correct. It would be a mistake 
to believe that past events are any less complex than 
those of our own time. 


Late 19th century rural Illinois with a communal 
memory of public hangings on the frontier was still 
wrestling with how to punish brutal criminals without 
demeaning lawful authority and further brutalizing 
its people. The evolving solution was first to make the 
executions less public in county jails, then to move the 
executions behind the even thicker, more isolated 
walls of state prisons. Questions remain about how 
much executions deter prospective criminals and 
whether executions, as acts of state violence, have 
detrimental effects on the general populace. But de- 
tailed case studies or past executions do show that 
American society has a pattern of executing those 
labeled as outsiders even before the murders for which 
they were tried and convicted. Their victims were 
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among the most valued and/or protected in the com- 
munity. Successful prosecutions were important po- 
litical and personal victories for local state’s attorneys. 
And with just weeks between convictions and execu- 
tions, the press of the time still managed both to 
sensationalize the crimes and to create sympathy for 
the condemned. Undoubtedly some of that sympathy 
arose because the condemned were kept in local jails, 
where the public could freely visit them. That same 
public had been in the courtrooms where they had 
cheered the convictions of the same people. Some of 
that public, perhaps numbering more than a hundred 
at each hanging, witnessed the hangings personally, 
while hundreds more stood outside. Such occasions 
were seldom completely dignified, solemn events that 
matched the state’s power or responsibility. For at 
least some murderers in the late 19th century, capital 
punishment was certain, severe, and swift, but was it 
deterrent of even those who watched the scaffold 
work? 
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Teen Court: Juvenile Justice for 
the 21st Century? 


By DEBORAH WILLIAMSON, MICHELLE CHALK, AND PAUL KNEPPER* 


O SINGLE rationale dominates juvenile 

justice today. Some observers of juvenile 

justice have pronounced the death of par- 
ens patriae (Schwartz 1991). Others have de- 
scribed the watershed of juvenile justice—a shift 
away from the reform agenda of the 1960’s and 
1970’s toward greater punitiveness (Krisberg et 
al., 1986a). Others do not describe recent changes 
in juvenile justice as a transition, but rather as a 
cycle in which the same sequence of policies repeat 
themselves (Bernard, 1992). Still others argue that 
parens patriae has never been abandoned com- 
pletely (Cavender & Knepper, 1992; Weisheit & Al- 
exander, 1988). 

For those willing to try new approaches, the cur- 
rent climate provides unprecedented opportunity. 
The absence of a single reform agenda leaves ample 
room for innovation, and there is the potential for a 
new juvenile justice paradigm to emerge. On the 
other hand, lack of agreement about the goals of 
juvenile justice means that new programs are bound 
to be questioned from all sides. The conclusion that 
juvenile justice has failed to live up to its founders’ 
or its reformers’—ideals has led to pervasive cyni- 
cism about the prospects for a successful 
intervention strategy. 

Teen court, a dispositional alternative in which 
first-time juvenile offenders are sentenced by a jury 
of their peers, represents a vital and effective ap- 
proach. Since the first teen court opened at Odessa, 
Texas, in 1983, teen courts have appeared in Arizona, 
Colorado, Oregon, California, Michigan, New York, 
Georgia, Indiana, and Florida. Teen court has had 
encouraging results. In Odessa, 15 percent of juvenile 
traffic offenders and 1 percent of other offenders 
recidivate. The failure rate for Montgomery County, 
Indiana’s teen court is between 10 and 15 percent, 
while Gila County, Arizona’s is less than 12 percent 
(Collins, 1992, p. 16; Hawkins, 1992; Rothstein, 1985, 
p. 18). InJanuary 1993, the American Bar Association 
Special Committee on Youth Education devoted a 
special section to teen courts at the Fifteenth Annual 
National Law-Related Education Seminar. This ses- 
sion brought together the founders of teen courts 
across the country in response to numerous requests 
about how to start teen courts. It represents the first 
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step toward nationalization of the teen court approach 
to juvenile justice. 

But will teen court sustain this kind of success as 
the number of teen courts increases? Is the rationale 
for teen court sound? Is it the right approach for 
juvenile justice in the decades to come? This article 
describes the founding of northern Kentucky’s teen 
court. Although it resembles earlier teen courts, there 
are significant differences. We describe the origins of 
northern Kentucky's teen court and present prelimi- 
nary case data. We also discuss teen court in light of 
some current criticisms of juvenile justice policy. 


The Origins of Kentucky’s Teen Court 


Northern Kentucky’s teen court grew out of the 
state’s Law-Related Education initiative and creation 
of the Court Designated Worker program. The organ- 
izational and programmatic origins of northern Ken- 
tucky’s teen court are important for understanding the 
program’s underlying rationale. 

In 1986, the Kentucky General Assembly created a 
statewide network of Court Designated Workers 
(CDWs) under the direction of the Administrative 
Office of the Courts (AOC), Division of Juvenile Serv- 
ices. CDWs, who operate in each of the state’s 59 
judicial districts, provide intake for the Kentucky 
Court of Justice. They process public (criminal) and 
status offense complaints (truancy, runaway, beyond 
control, and so on) for individuals under age 18. Uni- 
form criteria, based on ABA standards, determine 
those juveniles referred to formal court for arraign- 
ment and those eligible for precourt diversion admin- 
istered by CDWs. In diversion cases, CDWs negotiate 
agreements with the juvenile to resolve the complaint; 
these agreements may involve restitution, community 
service, or both. CDWs monitor the juvenile’s compli- 
ance with the agreement. The CDW program imple- 
ments strict adherence to due process while guided by 
a philosophy of diversion prior to formal court proceed- 
ings. 

Law-Related Education (LRE), an objective legis- 
lated by Congress in the Juvenile Justice and Delin- 
quency Prevention Act of 1974, is founded on the 
premise that young people who understand the Na- 
tion’s laws are less likely to violate them. Kentucky’s 
LRE program resulted from the efforts of Robert F. 
Stephens, chief justice of the Supreme Court of Ken- 
tucky, and the National Training and Dissemination 
Program (NTDP). Justice Stephens was an early ad- 
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vocate of LRE for juveniles (Stephens, 1988). NTDP, 
an initiative funded by the Office of Juvenile Justice 
and Delinquency Prevention (OJJDP), embarked on a 
plan to introduce LRE to juvenile justice programs 
throughout the Nation during 1990 and 1991. 

In September 1990, the AOC’s Division of Juvenile 
Services became 1 of 16 pilot sites to receive NTDP 
funding to introduce LRE as a diversion option. In- 
itially, CDWs from 12 judicial districts received train- 
ing. In November 1990, Justice Stephens formed a 
26-member roundtable composed of district court 
judges, attorneys, university professors, repre- 
sentatives from the Departments of Education, Social 
Services, and others. The roundtable directs LRE ac- 
tivities in schools, communities, and juvenile justice 
settings throughout the state. In June and July 1991, 
LRE received the support needed to train additional 
workers from the National Diffusion Network at the 
University of Colorado and the Kentucky Bar Founda- 
tion. The AOC formally adopted the LRE program in 
October 1991. 

In February 1992, roundtable members encountered 
the teen court concept and decided to explore model 
teen courts at Odessa, Texas, and Globe, Arizona. 
Although the models were not copied exactly, round- 
table members recognized the merits of the approach 
and introduced teen court to Kentucky’s juvenile jus- 
tice system. Meetings were held with members of the 
judiciary, legal counsel, and community leaders at 
various locations across the state. These individuals 
expressed some concerns but indicated a willingness 
to try teen court. As a result, the AOC organized the 
program on a trial basis in four areas: northern Ken- 
tucky (Boone, Kenton, and Campbell Counties), Nel- 
son County, Montgomery County, and Fayette County. 
Teen court officially became a Kentucky LRE option in 
March 1992. 


How Northern Kentucky’s Teen Court Works 


Teen court receives referrals from juvenile court, a 
division of Kentucky’s district court. Teen court is not 
designed to determine guilt or innocence; adjudica- 
tions are handled by district court. Teen jurors hear 
the details of the case and recommend a constructive 
sentence. Teen court functions as a dispositional alter- 
native. 

Every participant in teen court is between the ages 
of 14 and 17, except for the judge, who is a retired 
district court judge. Teenage prosecuting and defense 
attorneys, clerks, baliffs, jury forepersons, and jurors 
carry out roles similar to their counterparts in adult 
court. Initially, court members were recruited from 
social studies classes in local high schools, LRE pro- 
grams conducted by CDWs, youth group homes, 
YMCAs, and churches. Volunteers sign a contract with 


TEEN COURT 


55 


the AOC pledging 6 months of voluntary service to teen 
court. The teen court coordinator arranges training and 
orientation sessions prior to court service and monitors 
youth participating as court members. Northern Ken- 
tucky’s first teen court volunteers attended 16 2-hour 
training sessions conducted by AOC personnel and coop- 
erating attorneys over an 8-week period of summer 
vacation. 

Once a case has been referred to teen court, the teen 
court coordinator arranges an initial intake session with 
the youthful defendant and his or her parents. At this 
meeting, the family receives an introduction to the teen 
court process and a court date. Several days prior to the 
court date, jury members and juvenile defendants re- 
ceive notification summons informing them of when and 
where they are to report. The day before court, the teen 
court coordinator meets with those students assuming 
roles of prosecution and defense so that the docket can 
be discussed, cases assigned, and materials organized. 

On the day of the court proceedings, the teen court 
coordinator provides the prosecuting and defense attor- 
neys with copies of the petition. The judge explains 
proper courtroom decorum and emphasizes the solem- 
nity of the proceedings. The proceedings, which are held 
in an authentic courthouse, are simliar to adult court. 
Jurors are sworn in, and the baliff seats them in the jury 
box. The clerk calls the case docket number and the 
defendant’s name. The judge asks the defendant to come 
forward, seats him or her in the witness chair, and 
informs the jury of the nature of the charge. Prosecution, 
then defense, question the defendant. Because guilt has 
been determined in district court, the attorneys’ role 
centers around character testimony. Defense attorneys 
highlight scholastic performance, future plans, extra- 
curricular activites, as well as the defendant’s remorse 
for the offense in order to make a plea for leniency in 
sentencing. The prosecuting attorney reinforces the 
facts, points out the defendant was clearly in violation of 
the law, and requests the jury assign a stringent, mean- 
ingful sentence. Prosecution, then defense, give summa- 
tions. 

The jury listens to each case then retires to the 
deliberation room. Here they elect a foreperson and 
discuss the case until a unanimous decision has been 
reached. Upon returning to court, the baliff provides 
the jury report form to the judge. If the sentence is 
acceptable, the judge calls the defendant forward and 
instructs him or her to face the jury. The foreperson 
reads the constructive sentence to the defendant who 
is then issued the completed jury form and told to meet 
with the teen court coordinator to finalize sentencing 
arrangements. If the jury sentence is unacceptabie to 
the judge, jury deliberations must begin again. 

In northern Kentucky, teen jurors choose among 
several dispositions. These are: between 40 and 120 
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hours of community service, victim restitution, educa- 
tional workshop attendance, curfew, letters of apology, 
and up to five times jury duty. 

The teen court coordinator monitors compliance. 
Defendants have up to 6 months to complete their 
sentences. If the defendant adheres to the sentence, 
the original charge is expunged. Previous defendants 
are encouraged to continue their service to teen court. 
If the defendant fails to comply, the teen court coordi- 
nator meets with him or her to negotiate a means of 
compliance. If noncompliance persists, the teen court 
process is exhausted, and the case returns to district 
court. 


Goals and Preliminary Results 


As an LRE initiative, Kentucky’s teen court rests on 
the principle that lawful behavior stems from respect 
for the legal system grounded in an understanding of 
the place of law in a democracy. Defendants, as well as 
jury members and other court volunteers, receive a 
powerful lesson in civic responsibility with each teen 
court session. “Lack of knowledge, misinformation, 
and confusion about the legal process,” Justice 
Stephens explains, “lead to suspicion, disrespect, and 
disregard for not only the individuals who administer 
justice, but for the justice administered” (Stephens, 
1988, p. 1). 

Sentencing is designed to hold youth accountable 
according to the idea that peer pressure exerts a 
powerful influence over adolescent behavior. If peer 
pressure leads juveniles into law-breaking, it can be 
redirected to become a force leading juveniles into 
law-abiding behavior. Teen court defendants must ap- 
pear in court, explain their actions, complete the con- 
sequences assigned to them, and return for jury duty. 
Unlike conventional juvenile court, teen court defen- 
dants do not receive a “lecture” from an adult, but 
experience justice meted out by individuals who are 
truly their peers. 

At the same time, teen court actively involves the 
community through the use of nonprofit agencies as 
partners. Agencies contribute by offering sites for pre- 
court conferences and accepting defendants sentenced 
to community service. In an age of shrinking budgets, 
volunteers become an especially valuable resource to 
community service agencies. Northern Kentucky’s 
teen court was able to establish a link with the local 
university besides. A student completing Northern 
Kentucky University’s justice studies program re- 
ceived internship credit for serving as the first teen 
court coordinator. 

During the months of September, October, and No- 
vember 1992, northern Kentucky’s teen court held 
four sessions involving nine cases. Six cases were 
referred by Campbell County District Court and three 
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by Boone County District Court. The defendants ap- 
peared in court for the following offenses: shoplifting, 
alcohol intoxication, disorderly conduct, carrying a 
concealed weapon, and unlawfully taking under $300. 
While the teen jury utilized the range of sentencing 
options, all the defendants received teen court jury 
duty, and seven of the nine received community service 
hours. Teen court defendants have completed hours at 
nursing homes, an animal shelter, a Goodwill Industry 
worksite, and a local school system. To date, none of 
the cases have returned to district court for noncom- 
pliance. Two defendants who have completed jury duty 
have requested to stay on as teen court members.” 


Teen Court and the Challenges of 
Juvenile Justice 


In recent decades, juvenile justice has been criti- 
cized for being too tolerant of youthful lawbreakers. 
Juvenile courts have come under attack for what the 
public considers to be excessive leniency in dealing 
with youthful offenders, and there is widespread con- 
cern that leniency increases juvenile crime (Bernard, 
1992, p. 34; O’Neil, 1987). The “least restrictive alter- 
native” doctrine, the call of an earlier reform move- 
ment, has been replaced by calls for just deserts and 
deterrence (Aloisi, 1992, p. 242; Moore, 1987, pp. 117- 
121). Federal juvenile justice policy has revealed new 
signs of a “get-tough” stance as well (Dwyer & McNally, 
1987, pp. 47-48; Regenery, 1985). Is teen court tough 
on juvenile crime? 

Yes. Teen juries tend to be tougher on defendants 
than juvenile court judges. Judges who hear the juve- 
nile docket rarely have adequate resources to meet the 
needs of juvenile defendants. Too often, they are forced 
to impose less stringent sentences on first-time offend- 
ers in formal court than these defendants would re- 
ceive when referred for diversion. In northern 
Kentucky, two teen court defendants who were un- 
happy with their sentences appealed to district court. 
Both received lighter sentences as a result. One youth 
charged with alcohol intoxication had received from 
teen court a sentence to serve 105 hours of community 
service, serve five times as teen juror, attend five 
Alcoholics Anonymous meetings, and obey a curfew for 
2 months; the other, charged with carrying a concealed 
weapon, had received 90 hours of community service, 
4 months of jury duty, and curfew for 1 month. On 
appeal, the first received a $50 fine and 60 days 
probation from a district court judge and the second a 
$50 fine plus two times teen court jury duty. 

The chances for tougher sanctions are greater with 
teen court than conventional juvenile court for an- 
other reason. Kentucky juvenile court judges lack a 
mechanism to consistently monitor juvenile case dis- 
positions. In theory, district court cases are monitored 


by social workers, but there is evidence to suggest that 
this is not accomplished in practice. A recent study 
conducted by Kentucky Youth Advocates indicates 
that current social worker caseloads warrant 116 ad- 
ditional workers. Kentucky social workers carry an 
average caseload of 39 which exceeds the state man- 
date of 25 (Legislative Record, 1992). Sentences deliv- 
ered by teen court are directly monitored by the teen 
court coordinator. 

A related concern has to do with the proper focus of 
juvenile justice intervention. Rather than deal with 
first-time offenders, several observers have argued 
that juvenile justice ought to concentrate on serious, 
violent, and repetitive offenders. The main focus of the 
reform movement in the 1960’s and 1970’s was on 
first-time minor offenders, but during the 1970’s and 
1980’s the focus shifted to “get tough” policies for 
serious juvenile offenders (Miller, 1986, pp. 106-110). 
The major emphasis of states’ “get-tough” approach 
has made it easier to transfer juveniles to adult court. 
During the past 15 years almost every state has either 
made it easier to waive cases to adult court, lowered 
the age of judicial waiver, or excluded additional of- 
fenses from juvenile court jurisdiction (Hamparian, 
1987, p. 134). Similarly, juvenile justice policy analysts 
have called on the Federal Government to take a lead 
role in developing policies focusing on serious, violent, 
and chronic offenders and to modify earlier Juvenile 
Justice and Delinquency Prevention Act initiatives 
(Krisberg et al., 1986b, pp. 7-10). Does teen court deal 
with serious delinquents in a meaningful way? 

Yes. While teen court per se concentrates on first- 
time offenders, it functions in concert with the state’s 
CDW program. Since the inception of the Court Des- 
ignated Worker program in 1986, CDWs have proc- 
essed 36,000 cases per year. This figure equals the 
number of juvenile cases appearing in the juvenile 
division of Kentucky’s district courts; half of the juve- 
nile cases are diverted to CDWs, the other half are 
handled by district court. Because CDWs handle such 
a large portion of cases—the less serious cases— 
through mediation agreements, district courts have 
more time for serious cases. Furthermore, recidivism 
statistics from other teen courts indicate a failure rate 
of about 15 percent. If this figure holds for Kentucky, 
it means that 85 percent of those juvenile offenders 
processed through teen court will not go on to become 
serious delinquents. 

Finally, another concern questions juvenile justice 
from the opposite perspective. Rather than letting too 
many juvenile criminals escape prosecution, this ar- 
gument holds that too many are caught up in formal 
intervention. Juveniles diverted from juvenile court 
and juvenile detention are caught up in “wider, 
stronger, and different nets” formed by community- 
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based agencies (Austin & Krisberg, 1982). Several ver- 
sions of the net-widening argument have been levelled 
at specific diversion programs, but the thrust of this 
critique holds that diversion programs have little or no 
impact on youths diverted to them and that these 
programs have swept up youths that would otherwise 
have received warnings from police and juvenile judges 
(Decker, 1985; Binder & Geis, 1984; Polk, 1984; Binder, 
1989; Blomberg et al., 1986). Much of this net-widening 
occurs through changes in police discretion and rela- 
beling of juvenile behaviors as more serious (Schneider, 
1984). In the broadest sense, more juveniles have been 
caught up in the net of social control rather than fewer, 
the opposite of the ostensible goal of diversion. Does 
teen court provide a significant response to juvenile 
crime without widening the net of social control? 

Once again, the answer is yes. First of all, Kentucky’s 
CDW-based diversion program is having a positive 
impact. Statewide, the AOC reports an 89 percent 
success rate with youth placed on diversion. CDWs 
successfully divert youthful offenders because they 
make a conscious effort to avoid net-widening and 
because the diversion program is education-oriented 
rather than punitive. 

It is also the case that northern Kentucky's teen court 
is a dispositional alternative, not a diversion program. 
It provides an alternative for those defendants eligible 
for precourt diversion, but who choose not to participate. 
Juveniles who do not comprehend the benefits of CDW- 
sponsored diversion or who simply deny the allegation 
may insist the allegation be heard by a judge. Teen court 
receives cases from district court juvenile proceedings. 
Juveniles are referred to teen court by social workers, 
prosecuting attorneys, or judges. Referral criteria is 
open-ended; teen court may receive status offenders 
(ages 10-17), misdemeanants (ages 10-18), and traffic 
offenders (ages 10-15). In some instances, judges have 
referred nonviolent felony offenders to the program. 
Therefore, teen court more closely resembles the juvenile 
court process than a program designed to divert offend- 
ers away from juvenile court.° 


Conclusion 


Northern Kentucky’s teen court holds the promise of 
an effective juvenile justice policy. It provides a mean- 
ingful way of dealing with youthful offenders. The 
program preserves due process safeguards while in- 
stilling responsibility and accountablity. It gives strin- 
gent penalties to first-time offenders and provides an 
indirect means of dealing with serious offenders with- 
cut the trappings of net-widening associated with di- 
version programs. In an age of uncertainty and 
cynicism about the goals and efficacy of juvenile jus- 
tice, teen court has the potential to become a model for 
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NOTES 


lYouth who have been adjudicated within the past year or who 
have been through the CDW process on two occasions are ineligible 
for diversion. A juvenile eligible for diversion but who denies the 
allegations may request a formal court hearing. Juveniles who fail 
to comply with the terms of diversion are docketed for arraignment. 


2Two teen court defendants sentenced to community service re- 
negotiated placement. One originally assigned to an animal shelter 
requested another site because the shelter’s hours conflicted with 
his sports activities. He was shifted to an area hospital to complete 
his hours. The other, assigned to a nursing home, was transferred 
to the local school system due to problems securing transportation 
to the original site. 


3Teen court minimizes labeling. Juveniles who successfully com- 
plete their disposition have their records expunged. Due to the 
self-recruting design of the program, negative labeling that results 
from many forms of intervention is minimized. 
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Comparing Hair and Urine Assays for 
Cocaine and Marijuana 


By Tom MirczkowskI1, Pu.D., AND RICHARD NEWEL* 


Introduction 


USE of drug testing procedures and the de- 
termination of the drug status of persons under 
correctional supervision have been central con- 

cerns of criminal justice and correctional practice for 
more than a decade. Research has consistently shown 
that drug use aggravates criminality and that the most 
serious criminal offenders are also the most seriously 
involved in drug use (Drug Use Forecast, 1990; Bureau 
of Justice Statistics, 1989). Therefore, the implementa- 
tion and operation of urine-based drug testing pro- 
grams have become major responsibilities of 
correctional departments across the Nation. 

A major limitation of urinalysis is the relatively short 
retrospective time period or “window” for detecting drug 
exposure. For cocaine, opiates, and amphetamines, for 
example, the limit is about 48 hours. Furthermore, urine 
is problematic to handle, can be septic, requires refrig- 
eration or freezing for long-term storage, and must often 
be collected under observation. 

The most salient feature of hair analysis for illegal 
drugs is its greatly expanded time window for the 
detection of exposure to an illicit drug. Hair analysis 
can reveal exposure weeks prior to the testing period. 
Also, hair is quite resistant to evasive manipulation. 
Hair has other advantages relative to urine; it is inert, 
easy to handle, and requires no special storage facilities 
or conditions. Collecting comparable samples for re- 
peating assays is easily done with hair specimens, 
making retest procedures quite simple. 

This article reports the outcomes of hair assay, uri- 
nalysis, and self-reported cocaine and marijuana ex- 
posure for a sample of arrestees in the southeastern 
United States. It demonstrates the effectiveness of 
hair specimens in identifying cocaine exposure and the 
comparative ineffectiveness of hair specimens to reli- 
ably identify marijuana exposure. Overall, the results 
indicate that relative to urinalysis: 

1. Hair analysis was effective in identifying cocaine 
use and was not effective in identifying marijuana use 
in this sample. 


*Dr. Mieczkowski is associate professor of criminology, 
University of South Florida. Mr. Newel is director of research, 
Operation PAR. The authors would like to acknowledge the 
assistance of Sheriff Everett Rice, Shirley Colletti, the staff 
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Institute of Justice. This research was supported by a grant 
from the National Institute of Justice (Grant #90IJCX0023). 
The points of view expressed here are those of the authors 
and do not necessarily represent those of the U.S. Depart- 
ment of Justice. 


2. Arrestees appear to underreport their use of co- 
caine substantially. This is true whether one uses 
urine or hair assays as validators, but the underre- 
porting is more pronounced when using hair as the 
indicator. 

3. Subjects appear to literally “overreport” their 
marijuana use—more people report marijuana use 
than are detected by either hair or urine tests. Thus, 
cocaine and marijuana have “reversed relationships” 
relative to their validators. 


4. In examining nonconcordant assay outcomes, ar- 
restees are most likely to have a negative urinalysis 
for cocaine but a positive hair analysis. Regarding 
self-reported cocaine use, 50 percent to 70 percent of 
those who are cocaine positive will deny any cocaine 
use within the last 2 months. The cocaine pattern, 
however, is reversed for marijuana. We find that more 
people test urine positive for marijuana than test hair 
positive for marijuana, and more arrestees report 
marijuana use than can be accounted for by either hair 
or urine assay. 


The Historical Development of Hair Assays 
for Psychoactive Drugs 


Hair assays for psychoactive drugs were first re- 
ported in the 1950’s (Goldblum, Goldbaum, & Piper, 
1954). Since then further research has demonstrated 
the deposition of various drugs in hair (Valente, Cass- 
ini, Pigliapochi, & Vansetti, 1981; Forrest, Otis, & 
Serra, 1972; Harrison, Gray, & Solomon, 1974). Since 
the late 1970's a growing body of work has focused on 
human hair analysis using immunoassay screens 
(Baumgartner, Jones, Baumgartner, & Black, 1979; 
Smith & Pomposini, 1981; Smith & Liu, 1986). This 
work has demonstrated the ability to detect cocaine 
opiates, and other illicit drugs in hair (Puschel, Tho- 
masch, & Arnold, 1983; Baumgartner, Jones, Baum- 
gartner, & Black, 1979). Anumber of researchers have 
reported techniques for distinguishing external from 
endogenous deposition and the capability to quantify 
the amount of drug found in the hair specimen (Baum- 
gartner, Jones, & Black, 1981; Sramek et al., 1985; 
Martz, 1988). 

In addition to the ability to detect and quantify the 
concentration in single specimens, research results 
from sectioning the hair into small lengths for segmen- 
tal assay indicated that the assay values for individual 
segments of the hair shaft generally corresponded to 
the subject’s reported use rates (although this has not 
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been reported invariantly). Thus, hair potentially 
could act as a drug dosimeter or “recording tape” over 
a relatively long retrospective time period. Hair speci- 
mens could be analyzed to coordinate “spikes” in the 
segments to known consumption or exposure events 
(Martz et al., 1991; Staub, 1992; Uematsu, 1992). Cone 
(1990) reported data on the time profiles of morphine 
and codeine in plasma, urine, saliva, and beard hair 
using radioimmunoassay (RIA). His data suggested 
that “segmental analysis could provide approximate 
time windows of drug exposure.” Cone (1990), how- 
ever, has stated that these findings are preliminary 
and much work has yet to be done to standardize the 
hair assay protocol in order to make it reliable. Among 
other things, this includes establishing widely ac- 
cepted cutoff levels, quality control standards, and 
standardized washing and assay procedures. 

European researchers, using a variety of analytic 
techniques, have reported findings similar to those of 
American researchers (Valente et al., 1981; Staub, 
1992; Moller, 1992; Arnold, 1986; Sachs, 1992; Mangin 
& Kintz, 1992; Balbanova & Wolf, 1982). The Japanese 
also have reported work confirming the efficacy of hair 
assay techniques for drug detection and segmental 
analysis. The Japanese have done a lot of work on 
amphetamine detection and several other substances 
including halperidol and the nicotine metabolite co- 
tinine (Niwaguchi, Suzuki, & Inoue, 1983; Suzuki, 
Hattori, & Asano, 1984; Nagata, 1983; Ishiyama, Na- 
gai, & Toshida, 1983; Nakahara, Shimamine, & Taka- 
hashi, 1992; Uematsu, 1992). 


Problems and Controversies 


There are criticisms of hair assay technology (Kid- 
well, 1989, 1990; Henderson, Harkey, Zhou, & Jones, 
1992). While the detection of the compounds in the 
hair, and to some degree their quantification, is not 
controversial, the interpretation of these measures is. 
These concerns are translated into criticisms mainly 
directed at the issue of passive or environmental 
contamination and the ability to quantify an individ- 
ual’s consumed dose or exposure based on the values 
found by the hair assay. 

We have noted that the preparation of the hair 
sample, its washing, and the methodology for extract- 
ing the material for the purposes of analysis is not 
standardized. Assay values may be affected by pre- 
paratory techniques, including washing procedures 
and extraction procedures. Cone and his colleagues 
(see Goldberger, Caplan, Maguire, & Cone, 1991; 
Cone, Yousenejad, Darwin, & Maguire, 1991), for ex- 
ample, created various laboratory contamination sce- 
narios with opiates and cocaine and detected 
contaminants after their washing procedures. Blank 
and Kidwell (1992) have also recently reported failure 
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to successfully wash cocaine contamination from hair 
soaked in strong aqueous concentrations of cocaine. 
Recently, however, assay washes have been reported 
as effectively removing externally acquired cocaine 
from the hair of known cocaine users (Koren, Klein, 
Forman, & Graham, 1992). 

It has been suggested that the problems of distin- 
guishing external contamination from endogenous 
drug can be accomplished by reliance upon analyte-to- 
wash value ratios rather than single measures of 
either target (Allgood, Sniegoski, & Welch, 1991). An- 
other approach has been to measure unique metabo- 
lites of the drugs found in hair (Harkey, Henderson, & 
Zhou, 1991; Henderson et al., 1992). Several specific 
and unique cocaine metabolites, for example, have 
been identified in hair and in Cone’s term “convinc- 
ingly demonstrate” that cocaine is excreted via hair. 
The presence of unique metabolites cannot be ex- 
plained by environmental contamination (Cone et al., 
1991). 


The Utility of Screening Assays 


For hair analysis to be a practical tool it must be 
based upon a technology which is both rapid and 
cost-effective. Radioimmunoassay (RIA) is a particu- 
larly sensitive technology for screening hair speci- 
mens (Franceschin, Morosin, & Dell’Anna, 1987). RIA 
has been shown to be effective for detecting ben- 
zoylecgonine (BE), the primary excretory metabolite 
of cocaine, as well as cocaine itself in a variety of 
research settings (Mule, Jukofsky, & Kogan, 1977; 
Baumgartner, Black, Jones, and Blahd, 1982; Valente 
et al., 1981; Michalodimitrakis, 1987; Graham, Koren, 
Klein, Schneidermann, & Greenwald, 1989; Welch, 
Martier, Ager, Ostrea, & Sokol, 1990). 

Baumgartner, Hill, and Blahd (1989) have reported 
on testing hair samples from Federal probationers and 
comparing the outcomes to the probationers self- 
reported drug use, and urinalysis testing for drug use. 
Their work showed that the rates of discovery of drug 
use compared to either self-report or urine tests were 
much higher for hair assays. Baer, Baumgartner, Hill, 
and Blahd (1991) conducted a retrospective study com- 
paring self-reported drug use, urinalysis outcomes, 
and RIA of hair outcomes in a probation and parole 
population of approximately 200 subjects. Based on 
their data they concluded that hair assays were a 
better measure of long-term drug use than urinalysis 
or self-report. 

Work with other criminal justice system subjects 
has generally supported these same conclusions. For 
example, Mieczkowski, Barzelay, Wish, and Gropper 
(1991) have reported data on the use of hair samples 
to assay self-reported cocaine use among arrestees. 
They reported substantially more cocaine positive hair 
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samples than urine samples. The most common out- 
come between urinalysis, hair assay, and self-report 
was agreement between assays. But in cases where 
assays disagreed, it was very likely that the hair assay 
was cocaine positive and urinalysis negative. When 
persons in treatment programs (who are more likely 
to be truthful about their drug use) are tested, the 
opiates and cocaine results for hair and urine assays 
are highly concordant (Magura, Freeman, Siddiqi, & 
Lipton, 1991). 

Thus, we conclude that while some have questioned 
the efficacy of hair analysis for drugs of abuse [see the 
Society of Forensic Toxicology (SOFT) “Consensus 
Opinion”, 1990], we believe that there is a diverse 
literature supporting the reliability, sensitivity, and 
clinical utility of hair testing. We believe that when 
used in conjunction with other indicators such as 
urinalysis, interview data, and third-party verifica- 
tion this technique can add valuable, reliable informa- 
tion to analyzing particular cases. Hair assays are 
especially useful in aggregate data analysis and epi- 
demiological research, where their collection and as- 
says are anonymous, confidential, or both. 


Methods 


The specimens and survey data were collected from 
volunteers at the Pinellas County (Florida) Jail. Twice a 
year the research group interviews 250-300 male and 
female arrestees and collects hair and urine specimens 
at the booking stage of arrest. This article reports on four 
collection “waves,” comprising a total of 1,245 cases. At 
each data collection period trained staff members ad- 
minister a questionnaire during a private, face-to-face 
interview with each volunteer arrestee. The interview 
and all other participation is structured to guarantee 
client privacy, confidentiality, and anonymity. 


The urine specimens are analyzed for metabolites of 
cocaine, cannabinoids, opiates, and amphetamines us- 
ing FPIA technology (Abbott Laboratory TDX system) 
and employing cutoff values as recommended by the 
reagent manufacturer (300 pg/mL for cocaine metabolite 
and 25 pg/mL for cannabinoids).' 


The hair samples are analyzed by RIA at a commer- 
cial laboratory (Psychemedics Corporation, Santa 
Monica, California) for cocaine, opiates, ampheta- 
mines, PCP, and marijuana. The laboratory uses seg- 
ments which permitted approximately 60-day 
retrospective intervals—length permitting—from the 
time of sample acquisition. Segmental interpretation 
is contingent on the length and condition of the hair 
sample received. The dating sequence on the hair 
specimens is based on the conventional estimation 
that scalp hair grows at an average rate of 14 inch 
every 30 days. When hair assay data are reported in 
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this article, they apply to a maximum estimated 60- 
day retrospective period. 
The Data 
The description of the sample and the compliance 
rates by gender and ethnicity are presented in table 1. 


TABLE 1. HAIR AND URINE DONATION BY 
ETHNICITY AND SEX 


WAVES 1-4 
Sex 
male female 
Count Count 

Count Percent Count Percent 
Ethnicity 
black 288 23.1% 47 3.8% 
white 806 64.7% 84 6.7% 
Hispanic 13 1.0% 1 1% 
other 6 5% 
total 1113 89.4% 1382 10.6% 
Provided Hair 
Sample 
provided sample 814 65.6% 106 8.5% 
refused 87 7.0% 18 1.5% 
too short 208 16.8% 8 6% 
Urine Sample 
provided sample 1057 85.1% 123 9.9% 
refused 12 1.0% 3 .2% 
tried/no urine 41 3.3% 6 5% 


The sample is 71.5 percent white, 26.9 percent black, 
with the balance being Hispanic and “other” ethnicity; 
73.9 percent of the sample provided a hair specimen. 
By gender, 73.4 percent of the males provided hair 
samples, while 80.4 percent of the females did so. Of 
those not providing hair, 32.7 percent refused, while 
67.3 percent did not have sufficient head hair from 
which a sample could be harvested. Very few inter- 
viewees failed to provide a urine specimen. Only 1.1 
percent of the males refused to provide a urine speci- 
men, while approximately .2 percent of the females 
refused. Approximately 4 percent of the arrestees tried 
but were unable to provide a urine sample. 


Comparing Hair and Urine Assays for Cocaine 


For a drug such as cocaine, rapidly excreted from the 
body, urine is not a desirable medium for assaying 
long-term exposure. Under most circumstances, 48 
hours prior to obtaining the sample is the limit gener- 
ally accepted for detecting cocaine in urine. If drug 
users are evading detection by urinalysis and hair 
analysis provides a longer time window for detection, 
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then hair should detect greater prevalence. Signifi- 
cant spontaneous loss of cocaine from hair appears to 
be negligible (Cartmell, Aufderheide, Springfield, 
Weems, & Arriaza, 1991) . 

Table 2 presents the outcome of urine screens and 
the RIA of hair for the cocaine metabolite BE. 


TABLE 2. COCAINE: HAIR ASSAYS & 
URINALYSIS COMPARED 
WAVES 1-4 


Cocaine/Urine 


negative positive 


Cocaine/Hair 
negative 495 10 505 
positive 208 147 355 


Column Total 703 157 860 


Table 2 shows that the most frequent outcome is 
both urine and hair will be negative for BE, the major 
cocaine metabolite. Overall, 57.5 percent of all cases 
were BE negative on both hair and urine specimens. 
The second most frequent category is the hair assay 
(+) and the urinalysis (-) for BE. There are 208 such 
cases representing 24.2 percent of the total. This cate- 


gory represents those cases which would pass urine 
screens as “drug negative.” 

Cases on which both urine and hair assays are 
positive are the third most numerous group, with 147 
cases and constituting about 17.1 percent of the total 
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table. There are only 10 cases (1.2 percent) which are 
negative for the hair assay and positive for the urine 
assay. Thus, approximately 75 percent of all cases in 
the table are consistent in their urine and hair assay 
outcomes (i.e., either both positive or both negative). 
There are few urine (+), hair (-) cocaine cases. We 
believe this pattern is likely due to the increased 
detection of cocaine by hair assays. The data indicate 
that there are approximately twice as many hair posi- 
tive cocaine cases as urine positive cocaine cases. 

To what degree are the hair and urine assays con- 
cordant with each other and with self-reported cocaine 
use? In recent years the literature has argued that 
cocaine use self-reports are, in essence, underreports 
(see Mieczkowski, 1990; Wish, Johnson, Strug, Che- 
dekel, & Lipton, 1983; Harrison, 1989). If one exam- 
ines table 3, there is substantial underreporting of 
cocaine use, but the degree of underreporting varies 
for different concentration values of the hair assays. 
We believe this is a particularly interesting finding. 

The laboratory reports for BE assays are a quanti- 
tative number; the analyte concentration in nan- 
ograms per 10 milligrams of hair (ung/mg). The higher 
this number, the more cocaine metabolite present in 
the hair. The values of individual assays are grouped 
together into “levels” based on concentration. Across 
the top of table 3 the six “levels” of cocaine metabolite 
represent concentrations of hair assay values. As the 
level’s number increases, the concentration of BE de- 
tected in the sample is greater. Level 0 assays were 
measured at less than 2 »g/10 mg and are consid- 


TABLE 3. LEVELS OF COCAINE IN HAIR 
WAVES 1-4 


Cocaine/Hair Concentration Level 


Level 2 


Level 3 


Cocaine/Urine 
negative 
positive 


88 32 
19 37 


used any type of 
cocaine/48 hrs 
no 

yes 


52 
17 


used any type of 
cocaine/30 days 
no 

yes 


used any type of 
cocaine/60 days 
no 

yes 


ever used any 
type of cocaine 
no 

yes 


5 10 17 ; 
18 19 
21 6 21 16 
214 65 37 
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ered a “hair negative.” Table 3 indicates that there 
were 505 such Level 0 or “hair negative” cases. Ten of 
these cases were urine (+) for BE. Of these Level 0 
cases, 5 subjects (<1 percent) reported cocaine use 
within the preceding 48 hours, 18 (3.6 percent) re- 
ported use within 30 days, and 214 (42 percent) admit- 
ted to having used cocaine at some time in their life. 

The second column, “Level 1” includes hair assayed 
at concentrations of 2 - 5 »g/10 mg. Table 3 shows 54 
such cases. Of these 54 hair (+) Level 1 cases, only 4 
tested urine (+) for BE. Of these 54 cases none admit- 
ted to cocaine use within the last 2 days, and 2 admit- 
ted to use within the last month. Approximately 60 
percent of the cases in this column admitted to using 
cocaine at some time in their life. This same pattern 
occurs at Level 2 (cases with 5 - 30 »g/10 mg). One 
hundred and seven cases are reported as Level 2. 
Nineteen of these 107 cases tested urine (+) for BE, 
only 10 admitted to use within the preceding 48 hours, 
and 19 admitted to use within the last month. Slightly 
more than half of all Level 2 positive cases admitted 
to using cocaine at some time in their life. At Level 3 
(30 - 100 »g/10 mg), one finds again a similar pattern. 
Sixty-nine are hair (+) at Level 3, of which 37 are urine 
(+) for BE. Seventeen of the cases admitted to cocaine 
use within the last 48 hours, and 27 admitted to use 
within the last month. Fifty-four Level 3 cases admit- 
ted to using cocaine at some time in their life. 

At the higher concentration levels (3, 4, and 5) more 
hair positive subjects are testing urine positive than 
urine negative, the opposite of the first two levels. 
Level 4, for example, consists of 61 hair samples as- 
sayed at 100 - 400 »pg/10 mg concentration. Thirty-six 
of these cases tested urine (+) for BE. However, only 
17 cases admitted to cocaine use within 48 hours, and 
only 18 admitted to any use within 30 days. Forty-five 
admitted to using cocaine some time in their life. An 
identical pattern is revealed for Level 5 (>400 »g/10 
mg), which consists of 64 cases hair (+) at the highest 
concentration values reported. Of these 64 cases, 51 
tested urine (+) for BE. Twenty-two admitted to co- 
caine use within 48 hours, and 24 admitted to using 
any cocaine within the last 30 days. Thirty-seven 
admitted to using cocaine at some time in their life. 

Figure 1 demonstrates this distinction in concor- 
dance on hair and urine outcomes as hair concentra- 
tion increases. In Figure 1, the cases, all of which are 
hair (+), are arrayed by concentration level along the 
horizontal axis. The total number of hair (+) cases for 
each level is represented by a plain bar column in the 
background. The textured bar in the foreground rep- 
resents the number of cases at that level which had (+) 
urinalysis. 

Figure 1 illustrates the convergence of hair and 
urine assays at Levels 4 and 5 and the relative diver- 


gence of those outcomes for Levels 1, 2, and 3. Cases 
at Levels 1, 2, and 3 indicate that RIA of hair appears 
to be most effective in identifying individuals who are 
likely to pass a one-time urine screen done at currently 
accepted cutoff levels. Cases at Levels 4 and 5 show 
that those with high levels of BE in their hair appear 
to be much more likely also to fail a urine test. Note 
the substantial increase in urine (+) cases at level 3 
and beyond. At Levels 1 and 2 only a small fraction of 
these cases are urine (+), whereas approximately one- 
half or greater of the cases are urine (+) at Levels 3, 4, 
and 5. We believe this outcome is because persons 
testing at Levels 4 and 5 are individuals who are 
exposed to or use relatively large amounts of cocaine. 
These “high concentration” cases are very likely to be 
identified by urinalysis, since they are chronically 
cocaine exposed and continuously excreting BE in 
their urine. Individuals at low concentrations (Levels 
1, 2, and 3) are likely to evade detection by urine, since 
they use either small amounts of cocaine or avoid daily 
or near daily use. 


Comparing Hair and Urine Assays 
for Marijuana 


In addition to testing for cocaine metabolites, the 
urine and hair samples were also screened for the 
principle psychoactive in marijuana (THC metabo- 
lites). Screening hair specimens for THC is more dif- 
ficult than screening for cocaine because marijuana 
apparently accumulates at low levels in the hair. Hair 
specimens intended for marijuana assay ideally re- 
quire large mass and very sensitive assays. In compar- 
ing hair and urine assay time windows it must be 
noted that marijuana has a slow clearance rate for the 
urine, so urinalysis will normally detect marijuana for 
a longer time period than cocaine. 

The laboratory reports marijuana assays as (+) or (-) 
without a corresponding concentration value. We con- 
trast the outcomes of dichotomous hair and urine 
marijuana assays in table 4. Because of poor specimen 
mass, no marijuana assays were done on the hair 
samples from wave 1. Table 4 shows all cases from 
waves 2 through 4 which had urine and hair specimens 
of sufficient quantity to permit assays. 

Table 4 shows the outcome for marijuana differs 
markedly in its pattern from the outcome for the 
cocaine assays. The relatively high number of para- 
doxical cases (62) which tested hair (-) and urine (+) 
for cannabinoids is indicative of the assays’ failure to 
detect marijuana in the hair. The smallest cell count 
in the table is the urine (-), hair (+) cell at 43 cases. We 
do not believe it likely that a large number of arrestees 
consumed marijuana for the first time just prior to 
their arrest (thus having “clean” hair but “dirty” urine). It 
is a more plausible explanation that the hair assay proce- 
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TABLE 4. MARIJUANA: HAIR ASSAYS & 
URINALYSIS COMPARED 
WAVES 2, 3, & 4 COMBINED 


Marijuana/Urine Row Total 
negative positive 
Marijuana/Hair 
negative 300 62 362 
positive 43 167 210 
Column Total 343 229 572 


dure has failed to consistently identify marijuana posi- 
tive hair specimens from negative specimens. 

Table 4 shows that 10.8 percent overall of marijuana 
cases fall in this category for aggregated marijuana test 
data. This is a tenfold greater rate than occurs for the 
cocaine data. There are also a relatively small number of 
hair (+), urine (-) cases for marijuana (43). About 7.5 
percent overall of the marijuana cases are in this category 
(the smallest cell value for marijuana cases), while 24.1 
percent of cocaine cases are in this category. This is 
somewhat less surprising, since marijuana remains for a 
relatively long time in the urine, one would expect to see 
this particular category as relatively smaller. We suspect 
several factors are operating simultaneously which reduce 
the efficacy of the hair marijuana assay. First, the hair 
does not absorb significant quantities of THC metabolites 
relative to cocaine. Second, we are employing a very low 
cutoff level for urinalysis (thus maximizing the urine (+) 
cases). Third, since THC “lingers” in the urine, this reduces 
the measurable effect of the time factor. 

It is also interesting that the marijuana self-report data 
are the reverse pattern of the cocaine’self-report data. If 
we consider the hair or urine assays as tests which “vali- 
date” the self-report, the data show that cocaine users 
underreport their cocaine use and marijuana users over- 
report their marijuana use. According to the urine assays, 
about 55 percent of respondents misreport their cocaine 
use, and nearly 70 percent misreport their cocaine use if 
hair assay outcomes are the standard. But for marijuana 
self-reported use, the number of admitted users is greater 
than either the hair or urine assay outcomes. For example, 
while 210 individuals test hair positive for marijuana, and 
229 individuals test urine positive for marijuana, 265 
admit to marijuana use within the previous 30 days. Why 
this is so is not well understood, but this pattern has 
been reported previously (Mieczkowski, 1990). 


Discussion and Summary 


Hair assays for drugs of abuse will continue to be of 
interest to criminal justice and treatment profession- 
als because the technique offers several features not 
available with urinalysis. The primarily advantage is 


the longer timeframe for detection of exposure. Hair 
also has potential to act like a dosimeter, accumulat- 
ing the substances of interest in a relatively inert 
matrix, perhaps in menner allowing for retrospective 
reconstruction of consumption over long timeframes. 
One may not only be able to determine if a person has 
been exposed to a drug, but also to how much of the 
drug. And we have noted other advantages as well. 

Since hair can “look back” longer, individuals in 
treatment or under court control could be effectively 
monitored without high-frequency urine testing. Hair 
screens could also be useful as the first “general 
screening” device in examining drug use among pro- 
bation and parole populations at intake. Those who 
fail a hair screen then could be monitored in a more 
intense fashion, while those who pass a hair screen 
could be exempt from multiple, frequent testing. Cor- 
rectional officers and treatment providers may find it 
useful to be able to determine past drug usage and 
degrees of past use for diagnostic and compliance 
purposes (Ostrea, Parks, & Brady, 1989; Callahan et 
al., 1992). Hair assays can also be used to evaluate the 
accuracy of claims by persons who have failed a urine 
screen but deny drug use or challenge the accuracy of 
the test, the chain of custody, or similar issues. 

The data presented in this article are consistent with 
the hypothesis that RIA of hair effectively identifies 
exposure to cocaine. In contrast, the ability to detect 
marijuana by hair assay does not appear effective. Uri- 
nalysis identifies marijuana exposure as readily as does 
hair assay. 

Focusing specifically on cocaine, the very low number 
of “least likely” cocaine cases [that is urine (+), hair (-)] 
and the high degree of concordance or plausibility of 
remaining outcomes support the hair assay’s ability to 
detect cocaine. Furthermore, the convergence of urine 
and hair values, demonstrated by figure 1, for cases 
which are at the higher Levels 4 and 5 is noteworthy, 
indicating that compulsive daily users are highly likely 
to be identified regardless of the assay medium. Spo- 
radic, or moderate, users are more likely to pass a urine 
screen and fail a hair screen. 

A major finding of this research is that hair assays 
appear to identify cocaine exposure effectively. An- 
other major finding of this research is that hair assays 
for marijuana appear no more effective than urinaly- 
sis in detecting marijuana exposure. The findings also 
indicate that it is extremely unlikely for a person to 
turn up urine (+) for cocaine but hair (-). However, if a 
marijuana user is going to test (+) for an assay, the 
user is more likely to turn up as urine (+) than hair 
(+). Furthermore, it appears that the marijuana hair 
assay does not produce large numbers of hair “false 
positives,” but rather that hair assays miss a substan- 
tial number of people who test urine (+), i.e., hair 
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assays for marijuana produce “false negatives.” Recall, 
as well, that we have deliberately used a very low 
cutoff value for marijuana urinalysis, so that we are 
“driving” this outcome to some degree. Using higher 
marijuana cutoff values would undoubtedly dampen 
this effect. 

To reiterate our basic conclusions: 


1. Hair analysis appears notably effective in identi- 
fying cocaine use and not very effective in identifying 
marijuana use. 

2. Arrestees appear to underreport their use of co- 
caine quite substantially, whether one considers urine 
or hair assays as the validation marker. The underre- 
porting of cocaine is more dramatic when using hair 
as the indicator; about 50 percent of the arrestees 
underreport cocaine use when measured by their 
urine assay outcomes, and about 70 percent do when 
measured by their hair assay outcomes. 

3. In contrast to cocaine, subjects appear to “overre- 
port” their marijuana use—more people report recent 
marijuana use than are detected by either hair or 
urine tests. 


NOTE 


The cocaine cutoff level for urine conforms to the NIDA recom- 
mendations, but the marijuana cutoff is lower than the NIDA value 
(100 ng/ml recommended). We use this lower value in order to 
minimize the number of evidentiary “false negatives” for marijuana 
and to reduce the likelihood that hair will appear to be more effective 
because it falsely identifies apparent “hair (+), urine (-)” cases for 
marijuana. 
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S A rule, reports of in-house research make 

poor bedside reading. Corrections research 

compendia contain multicolumned tables that 
display changes in population or incident frequencies 
from one year to the next. Such statistics are mostly 
confusing, and the changes are apt to be evanescent, 
hard to explain, and devoid of exciting implications. 


A Bright Green Report 


Expectations are low when one opens a bright green 
volume issued by the Scottish Prison Service as Occa- 
sional Paper No. 1/1992. The publication is called “The 
Prison Survey,” and the authors (Ed Wozniak and 
David McAllister) belong to the system’s Central Re- 
search Unit. 

But the report is a delight, and so is the study it 
describes. To begin with, Wozniak and McAllister tried 
to survey all staff and prisoners in all prisons in the 
country. This meant travel to recondite, difficult to 
reach, places. It meant meeting with groups of in- 
mates to discuss survey questions. It meant compiling 
summaries of findings—two for each prison. The in- 
trepid researchers took the trouble because they felt 
that one should “establish a regular, systematic 
mechanism through which it will be possible to dis- 
cover the views of staff and prisoners on a range of 
issues.” Why did these researchers feel that one 
should set up this mechanism? Because it would let 
prison managers know what staff and inmates think 
before they do planning. Wozniak and McAllister tell 
us that in Scotland, 

All prisons have developed strategic forward plans over the past 

year which outline the direction in which they propose to change 

and develop and detail specific targets which they hope to 
achieve. The plans for each prison have been drawn up by senior 
management teams after careful consideration of the survey 


results based on the views of both staff and prisoners on aspects 
of service delivery and their ideas on changes in their prison. 


Wozniak and McAllister acknowledge that feedback 
of survey results to top management runs short of 
being rank-and-file involvement. They are committed 
to “reporting back the findings to staff and prisoners 
in each prison to permit discussion to take place about 
the findings . . . to ensure that staff and prisoners... 
felt part of the process and were being consulted at all 
stages.” This is a new and different approach to prison 
administration, which is traditionally top down and 
hierarchical. 

But Scotland is unashamedly undergoing reform, 
and newspapers carry headlines such as “Prisoners 
can now choose where and how to spend time.™ The 
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inmates are referred to as “consumers” of correctional 
services. There is talk of prisoners making choices and 
of prisons furnishing “a range of opportunities to per- 
mit prisoners to accept responsibility for their behav- 
ior and enable change and personal development.” 
There is also talk of an “enhanced role” for staff and of 
“the critical role staff will have to play in implement- 
ing the new strategy.” 

This is heady stuff, and it makes doing relevant 
research exciting, because what one does can matter. 
Wozniak and McAllister want their respondents to 
understand this fact. In introducing their study to 
groups of inmates, they, “engaged in extensive and 
lively debate about the merits of cooperation in the 
exercise.” The liveliness is illustrated by comments 
from inmates such as “We've heard all this before. We 
fill in forms and that’s the last we hear of it. There’s 
lots of talk about change, but I don’t see any evidence 
of it. 


Survey Results 


Staff in Scotland’s prisons prove surprisingly sup- 
portive of change and willing to participate in it. For 
instance, “in response to an open ended question about 
developments in the role of the prison officer, staff 
mention that they particularly want to be able to deal 
on a personal level with prisoners and be in a position 
to help with drug and alcohol problems, mentally 
disturbed offenders and prisoners with HIV and 
AIDS.” Nine out of 10 staff members (92 percent) 
endorse sentence planning for inmates; 65 percent 
welcome a prison ombudsman’s office; 75 percent favor 
new prison rules. Only one development—legal repre- 
sentation at grievance hearings—is opposed by staff. 

But staff have doubts about their own role in plan- 
ning. Most have not felt consulted, informed, or dealt 
in in the past; half (48 percent) assert that “senior staff 
have little grasp of what goes on in the prison,” and 
more than half (56 percent) charge that managers do 
not listen to suggestions.® Interestingly, though, “fifty- 
four percent agree that management in their prison 
places a high value on staff participation, and only 18 
percent disagree.” In some prisons, virtually all offi- 
cers feel they are participating. In others, only 4 of 10 
officers say they are consulted. 

With respect to expanding staff roles—what some 
call “job enrichment”—the Scottish climate is recep- 
tive. Wozniak and McAllister report that: 


Many staff, particularly younger recent recruits express disap- 
pointment that they are still turnkeys and little else. The sugges- 
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tion of a shift in the staff role toward greater involvement with 
prisoners and greater responsibility which is likely to devolve to 
the staff through schemes such as sentence planning are wel- 
comed. 


Scottish prisons had problems in the past, but at this 
point staff see little tension in prisons. The officers feel 
they get along with prisoners. Eight of 10 inmates 
concur, and 95 percent report no problems with fellow 
inmates. A minority of prisoners (one in five) feels 
unsafe; some say they are afraid of officers. 

Prisoners have reservations about conditions of con- 
finement. One concern is with arrangements for fam- 
ily visitation. Three of four prisoners (76 percent) rate 
conditions for children’s visits poor; four of five (78 
percent) complain there is no privacy; two-thirds (67 
percent) feel visits are too short. Prisoners also com- 
plain about prison food and medical care. Wozniak 
writes that “Some of these areas may seem trivial and 
mundane when contrasted against the prisoners’ loss 
of freedom but for many prisoners the true acid test of 
change in the SPS will be measured by improvements 
in areas such as food and laundry and not in the 
implementation of major schemes such as Sentencing 
Planning or Personal Officers Schemes.”” 

Wozniak’s point is well taken. Tangible improve- 
ments are easy to see and augur well for reform. Basic 
needs must be satisfied before higher needs are in- 
voked. Wozniak’s point applies with equal measure to 
the guards, who complain they have no space or pri- 
vacy and are needlessly moved from prison to prison. 
significantly, the guards are concerned about the in- 
mates’ needs. Almost all (96 percent) want improved 
sanitation for inmates; most (76 percent) favor ex- 
panded family visits and home visitation (63 percent). 
Guards seem ready to effect improvements in the lives 
of inmates. 

What of the prospects of participatory planning? 
Staff say they want it, the system is officially commit- 
ted to it, and data are available for planning to occur. 


System-wide Planning 


One level of planning involves systemic questions 
(How can visitation across the country be improved? 
How does one assign personal officers to inmates? 
What do we offer prisoners? How do we gauge interests 
and preferences? Where are assignments that satisfy 
these interests?). 

A good way of doing such planning is through task 
forces. A task force is what you get when you slice an 
organization from top to bottom. Different ranks—in- 
cluding your customers—can be represented on a task 
force. You can also try for added stratification, such as 
geographical coverage; or you can seek representation 
by size or type of prison. Task forces can be subdivided 
into mini task forces that do detailed planning and 


report back to each other. Task forces can do studies 
or can commission studies, if they need more informa- 
tion. 

In line with the “basic needs first” postulate, an SPS 
Planning Task Force could put family visits and staff 
transfers high on its agenda. The SPS survey shows 
that guards join inmates in their concern about family 
visits. Could guards help? Could the officers assist 
with transportation or monitoring of visits? Could 
others, say, businessmen, sponsor bus transportation 
for children and spouses? 

Space can stymie the SPS task force. There has to 
be space for visitors and for guards. Reforms can mean 
more press on space. More visitors over longer time 
need more room. New functions (such as becoming a 
personal officer) call for interview and desk space. Is 
the problem structural and obdurate, or can one solve 
it by reshuffling space or recombining functions? 

Is the problem of staff transfers similarly structural 
and constrained? Are all assumptions that have been 
made about the transfer system valid? Are they en- 
graved in stone? Must older guards, with families, 
suffer as they do, or is there a way to arrange less 
frequent rotation of married staff? Is there virtue in 
the stability of staff assignments? 

Some policies a task force would consider supersede 
structural arguments because their requirements are 
peremptory. If inmates are to have “choice” it means 
you have to change the way you classify them and 
assign them to programs. It means that you must 
inventory inmate preferences at intake into the sys- 
tem. You must have options available that relate to 
preference profiles. (You cannot ask an inmate to opt 
for education or for training if you have no teachers to 
teach him or train him.) The preferences of prisoners 
who leave on parole can help predict those of entry 
cohorts. Preplanned flexibility helps to keep options in 
line with demands and prevent “mismatches” of in- 
mates and settings.” 

Solutions to problems vary in how ambitious they 
are and how easy to implement. Some ideas can be 
implemented at once because policies that authorized 
action are already in place. Other proposals require 
authorization, or new resources, or outside assistance. 
Task forces can help implement proposals. They lend 
them the credibility that comes with representative 
membership. Solid documentation—such as survey 
data—helps to sell proposals. 


Local Planning 


In local planning, surveys can be not only catalytic, 
but on occasion, cataclysmic. Take the item, “Senior 
staff in the prison have no idea of what actually goes 
on.” Concurrence is 48 percent and ranges from 69, 68, 
and 62 to 16 percent at the facilities." Feedback can 
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hypothetically take the form, “in your prison, over 
two-thirds of respondents said senior staff does not 
know what goes on. You are way above the mean on 
this item.” 

Or, assume that as a manager you are told that the 
survey majority “describe the levels of cleanliness, 
repair, etc. as either fairly good or OK,” but that your 
prison is the exception, and that 8 of 10 staff members 
rate your halls as dirty.‘ Or, assume that your prison 
is one of three in which inmate-staff relations are not 
ranked uniformly highly.’° Or that only one percent of 
your inmates rate your food as edible.'® 

In survey feedback, such data can be embedded in 
other data. You can say something like, “Your prison 
stands out as a safe institution, but your staff are not 
sure that you fully appreciate the problems they face” 
or “Yours is a harmonious facility, but your inmates 
feel that the food service can use attention.” 

The goal is not to sugar-coat the prison’s problems, 
but to convey the fact that responses to single ques- 
tions are not of unseemly concern to Central Office. 
Survey answers cannot document adverse conclusions 
such as, “the guards at Jonesville don’t get along with 
inmates,” or “the warden of Cumquat is a dictator,” or 
“Mountain View is unsafe.” The best that surveys can 
do is suggest hypotheses, such as “young violent of- 
fenders shipped to Jonesville may pose problems.” 
Such hypotheses must be checked at the prison level. 

Feedback is a way of stimulating thinking among 
survey respondents. Ideally, it leads to self-questioning, 
followed by self-study and self-reform. A prison re- 
searcher who runs feedback sessions must walk a fine 
line between hypothesis testing (which can lead te 
anger, denials, and defensiveness), and glossing over 
problem areas posed by the survey. If sensitive issues 
arise, the researcher may face acrimony and have to 
work through accumulated feelings about issues such 
as supervision, transfers, and family visitation. He 
must try to orchestrate his sessions so that he can 
move from catharsis to serious problem solving. 


Research and Reform 


While in the military I was involved in military 
research. My forte was studies of rank-and-file morale. 
After one such effort, our group received a note from 
a high-level officer, which said “my men have better 
things to do than to fill out your **** questionnaires!” 

I discovered that research acceptance can be precari- 
ous, but so is the claim research can advance to mak- 
ing acontribution. Our claim is most vulnerable where 
the research function is insulated or where research 
is self-insulated by choice. There are researchers who 
say, “I only do what is theoretically relevant.” By this 
they can mean, “I don’t care what agency staff think 
of my work because my heart lies in academia.” The 
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output of such researchers often consists of mathe- 
matical exercises no lay persons can understand. 
Their idea of feedback is to present a paper to fellow 
methodologists, preferably abroad. 

Some corrections researchers have never talked to 
an inmate. Officers may make them uncomfortable. 
Data are collected (if at all) by others. Data analyses 
may be painstakingly done, but the use of the data is 
left to enlightened administrators who have graduate 
degrees in mathematical statistics. Other researchers 
are compilers of numbers. Numbers that might lend 
themselves to inferences are lost in a profusion of 
insignificant numerological detail. All meaningless 
tidbits are pedantically summarized, in sentences 
such as “there was a slight increase in the number of 
brown-eyed inmates from suburban areas convicted of 
robbing convenience stores.” 

My concern here is with different researchers, who 
want to be involved in efforts to improve their agencies 
and want to make the prisons more humane. Many 
such researchers (unlike their colleagues) are not cyni- 
cal about the system and what it can accomplish. Their 
rewards come from seeing reforms enacted that are 
based on research findings and documenting the suc- 
cess of reforms through research. 

Researchers such as these benefit from the perme- 
ability of boundaries between staff and line functions. 
They need to be accepted by prison workers and by the 
inmates and to garner credibility. They need to involve 
staff members and inmates in their work and to have 
it seen as relevant. And they need to take part in the 
dissemination and utilization of findings. 

Such researchers may be in short supply in graduate 
schools that breed elitist conceptions of research and 
pessimistic views of reform. Good researchers are also 
in short demand by agencies that discourage experi- 
mentation and the crossing of bureaucratic frontiers. 
In this sense, the story of Wozniak and McAllister and 
the Scottish Prison Service is doubly refreshing. It 
shows us what can happen when motivated re- 
searchers work in an innovative system, and it sug- 


gests that if it happens there, it can happen here as 
well. 
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Looking at the Law 


By Topsy D. SLAwsky 
Assistant General Counsel, Administrative Office of the United States Courts 


Are Clarifying Amendments to the Sentencing 
Guidelines Retroactive? 


S OF November 1, 1992, the Sentencing Com- 
mission had issued 473 amendments to the 
sentencing guidelines, and on May 1, 1993, 
the Commission sent 21 additional amendments to 
Congress that will go into effect November 1, 1993, 
unless Congress objects. If these amendments reduce 
the guideline range, which offenders can take advan- 
tage of the reduced range? Section 3553(a)(4) of title 
18 generally provides that the sentencing guidelines 
in effect at the time of sentencing of an offender are 
to be applied. But, as has been discussed previously 
in this column (see Looking at the Law, 69 Federal 
Probation 55 (June 1991)), application of guideline 
amendments to offenses committed prior to the effec- 
tive date of such amendments which are disadvan- 
tageous to offenders violate the ex post facto clause of 
the Constitution. However, some guideline amend- 
ments that are advantageous to offenders may affect 
those who have already been sentenced. At 18 U.S.C. 
§ 3582(c)(2) Congress has provided that imprisoned 
offenders can ask the sentencing court to reduce 
their sentences if the guideline sentencing range has 
been lowered and “if such a reduction is consistent 
with applicable policy statements” of the Commis- 
sion. To date, the Commission has provided at 
U.S.S.C § 1B1.10 that only 11 of the almost 500 
guideline amendments can be applied retroactively. 
While this might appear to exhaust retroactivity 
issues regarding guideline amendments, questions re- 
main as to the effect of so-called clarifying amend- 
ments. Some courts have held that amendments that 
clarify rather than substantively change the guide- 
lines can be applied retroactively without being listed 
by the Commission in section 1B1.10. This article will 
explore some of the problems surrounding retroactiv- 
ity of clarifying amendments and suggest approaches 
that would apply guideline amendments more consis- 
tently and predictably. 


Substantive Amendment 


Before discussing the retroactivity of clarifying 
amendments, it is helpful to review the case law that 
deals with the retroactivity of substantive amend- 
ments. The courts have uniformly held that favorable 
substantive amendments to the sentencing guidelines 
are retroactive on direct appeal and collateral review 
(i.e., review under 18 U.S.C. § 3582(c)(2) or 28 U.S.C. 
§ 2255) only if the Sentencing Commission has explic- 
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itly made them retroactive at section 1B1.10. The 
seminal case on non-retroactivity of substantive 
amendments on direct appeal is United States v. 
Havener, 905 F.2d 3 (1st Cir. 1990). In Havener, the 
court found that amendment 266, which provided that 
the acceptance of responsibility adjustment was avail- 
able to “career offenders,” was a substantive change. 
However, the court held that the rule that a court 
should apply the law in effect at the time it renders its 
decision does not apply to substantive guideline 
amendments, because there is no “law in effect” rule 
for substantive criminal law. Further, the court held 
that the Sentencing Reform Act of 1984, taken as a 
whole, provides careful, limited methods for reconsid- 
eration of a sentence—appeal under 18 U.S.C. § 3742 
or review under 18 U.S.C. § 8582(c)(2), which allows a 
court to modify a sentence if the Commission later 
changes the applicable guidelines, but only if doing so 
“is consistent with applicable policy statements” of the 
Commission. The court concluded that allowing of- 
fenders the advantage of substantive amendments on 
direct appeal would provide incentives to delay ap- 
peals. 

Another important case on the non-retroactivity of 
substantive amendments on direct review is United 
States v. Colon, 961 F.2d 41, 44-46 (2d Cir. 1992), in 
which the court held that the 1991 smendment to 
section 1B1.3 (providing that offense conduct “associ- 
ated with” a prior state sentence is not to be considered 
relevant conduct) is a substantive amendment. The 
court held further that such amendments are not 
applicable on direct appeal as Congress provided an- 
other vehicle, 18 U.S.C. § 3582(c)(2), for district courts 
to consider guideline changes. Judge Newman, writ- 
ing for the panel, left open the question of whether 
section 3582(c)(2) is limited to amendments that the 
Commission makes explicitly retroactive in its policy 
statement at section 1B1.10. 

Other circuits have answered the question left open 
by Judge Newman, holding that courts may lower a 
sentence of imprisonment when substantive amend- 
ments have lowered the guidelines only if the Sentenc- 
ing Commission has explicitly provided for the 
retroactivity of such amendments at section 1B1.10. 
See United States v. Rodriguez, 989 F.2d 583 (2d Cir. 
1993); United States v. Miller, 903 F.2d 341 (5th Cir. 
1990); United States v. Alvarez, 914 F.2d 915 (7th Cir. 
1990), cert. denied, __U.S.__, 111 S. Ct. 2057 (1991); 
United States v. Mooneyham, 938 F.2d 139 (9th Cir.), 
cert. denied, __U.S.__, 112 S. Ct. 443 (1991). These 
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cases involved substantive amendments not listed in 
section 1B1.10 which the courts found not to be retro- 
active. See also United States v. Connell, 960 F.2d 191 
(1st Cir. 1992); United States v. Park, 951 F.2d 634 (5th 
Cir. 1992); United States v. Samuels, No. 90-50355 (6th 
Cir. 1992). These cases allowed retroactivity of amend- 
ments when the amendments were listed in section 
1B1.10. 

If there were any doubt remaining as to the control- 
ling effect of a Sentencing Commission policy state- 
ment, the Supreme Court appears to have firmly 
settled the issue. This term, the Court in Stinson v. 
United States, __U.S.__, 118 S. Ct. 1913 (1993), held 
that guideline commentary that interprets or explains 
is authoritative unless it violates the Constitution or 
a Federal statute, or is inconsistent with the guideline. 
(There was a possibility that the Supreme Court would 
address retroactivity questions in Stinson, but the 
Court remanded the case on the retroactivity issue, as 
the court of appeals had not previously ruled on it.) 
Last term, the Court in Williams v. United States, 503 
U.S._, 112 S. Ct. 1112, 1119 (1992), held that policy 
statements are an authoritative guide to the meaning 
of the applicable guideline. Further, the Supreme 
Court in Braxton v. United States, _U.S.__, 111 S. Ct. 
1854 (1991), discussed the special role given to the 
Sentencing Commission by Congress to decide 
whether and to what extent its amendments will be 
given retroactive effect. 


Clarifying Amendments 


Just as there is general agreement among the courts 
that substantive amendments are not retroactive, 
there is general agreement that clarifying amend- 
ments are retroactive. See United States v. Caballero, 
936 F.2d 1292 (D.C. Cir. 1991), cert. denied, US._, 
112 S. Ct. 943 (1992); Isabel v. United States, 980 F.2d 
60 (1st Cir. 1992); United States v. Dedeker, 961 F.2d 
164 (11th Cir. 1992); United States v. Perdomo, 927 
F.2d 111 (2d Cir. 1991); United States v. Howard, 923 
F.2d 1500 (11th Cir. 1991); United States v. Irvin, 906 
F.2d 1424 (10th Cir. 1990). See also cases cited in Early 
v. United States, _U.S.__, 112 S. Ct. 330 (1991) (Justice 
White’s dissent to the denial of certiorari). 

However, as might be expected, there is less agree- 
ment on what constitutes a clarifying amendment. 
The Sentencing Commission routinely labels some 
amendments as clarifying, but some courts have found 
that this characterization is not always controlling. 
Some circuits have held that an amendment that the 
Commission labels as clarifying is a substantive 
change if it overrules prior circuit case law; others 
have held that even if an amendment designated as 
clarifying overturns prior case law it should be applied 
retroactively. The First Circuit in United States v. 


Prezioso, 989 F.2d 52 (1993), and the Tenth Circuit in 
United States v. Saucedo, 950 F.2d 1508, 1512-17 
(1991), cert. denied, _U.S.__, 113 S. Ct. 1848 (1993), 
have held that amendments, although called clarifica- 
tions by the Sentencing Commission, in effect over- 
turned prior decisions of those courts and therefore 
had substantive impact and would not be applied 
retroactively: 
Our jurisdictional grant of authority necessarily implies that our 
interpretation of a guideline has the force of law until such time 
as the Sentencing Commission or Congress changes the actual 
text of the guideline. The Sentencing Commission’s post hoc 


clarification of its intent does not invalidate our pre-amendment 
interpretation of the guideline. 


United States v. Saucedo, supra, 950 F.2d at 1514-15. 
The Third Circuit in United States v. Joshua, 976 
F.2d 844, 854-56 (1992), rejected this approach and 
held that an appellate panel could defer to new com- 
mentary although the commentary mandated a result 
different from that reached by a prior panel: 
We believe the 10th and 11th Circuits misstate the issue when 
they ask, in effect, whether the Commission has the authority to 
overturn their prior precedents. Obviously, the Commission is not 
so authorized. On the other hand, the Commission is authorized 
to interpret the guidelines by issuing commentary without going 
through the amendment process. 
976 F.2d at 855. The court in Joshua likened the 
Commission’s position to an administrative agency’s 
authority to interpret an ambiguous governing statu- 
tory provision. The court held that, just as the court 
would defer to the agency’s interpretation if it repre- 
sented a reasonable reading of the statute, the court 
should defer to the Commission’s clarification of the 


_ commentary. The court went on to hold that, when the 


Commission adopts an interpretive commentary 
amendment that the text of the guideline cannot rea- 
sonably support, the court should decline to follow the 
Commission. 

Two other circuits, without extensive discussion, 
have applied clarifying amendments that went into 
effect after sentencing to cases pending on direct ap- 
peal when those amendments clearly mandated re- 
sults different from circuit precedent. See United 
States v. Fitzhugh, 954 F.2d 253, 255 (5th Cir. 1992), 
and United States v. Caballero, 936 F.2d 1292, 1299 
(D.C. Cir. 1991), cert. denied, __U.S.__, 112 S. Ct. 943 
(1992). See also United States v. Johnson, 953 F.2d 110 
(4th Cir. 1991). 

The Commission has added to the confusion on sub- 
stantive versus clarifying amendments by providing 
at section 1B1.11 what has come to be known as the 
“one book” rule—courts are to use the guidelines in 
effect on the date of sentencing unless the guidelines 
in effect on the date of sentence violate the ex post facto 
clause of the Constitution. In such circumstances, the 
guidelines in effect on the date the offense occurred 
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should be used. Section 1B1.11 further provides that 
the entire manual in effect on a particular date should 
be used, except that subsequent clarifying amend- 
ments should be applied even if earlier guidelines are 
used. This provision gives the clarifying amendments 
a retroactive-like effect. In the proposed amendments 
the Commission sent to Congress on May 1, 1993, the 
Commission extends the “one book rule” to multiple 
count cases. 

There is a split in the circuits on the validity of the 
“one book rule.” The Ninth Circuit in United States v. 
Warren, 980 F.2d 1300, 1805-06 (1992), the Eighth 
Circuit in United States v. Lenfesty, 923 F.2d 1293, 
1299 (1991), and the Second Circuit in United States 
v. Stephenson, 921 F.2d 438,441 (1990), have upheld 
the “one book rule.” The Third Circuit in United States 
v. Seligsohn, 981 F.2d 1418 (1992), has rejected this 
rule, holding that, when appropriate, different ver- 
sions of the guidelines should be used for each of 
multiple counts. 


When Can a Clarifying Amendment be 
Applied Retroactively? 


Most of the cases applying clarifying amendments 
retroactively are cases on direct appeal. One circuit 
has allowed a clarification to be applied retroactively 


on a habeas corpus petition under 28 U.S.C. § 2255, 
but other circuits have stated that relief under section 
2255 is not available because an amendment to the 
sentencing guidelines does not transform an otherwise 
legal sentence into a sentence imposed in violation of 
the laws or Constitution of the United States. 

In Isabel v. United States, 980 F.2d 60 (1st Cir. 1992), 
the court granted a motion under 28 U.S.C. § 2255 that 
sought to apply a clarifying amendment to the com- 
mentary to section 3C1.1 (providing that only material 
false statements that obstruct an investigation merit 
an enhancement for obstruction of justice) which oc- 
curred after sentencing and direct appeal. The court 
found unpersuasive the Government’s argument that 
the issue was already raised and decided. “Since the 
amendment did not become effective until after Isabel 
had been sentenced and after his direct appeal had 
been docketed and briefed, he could not readily have 
raised this issue on appeal.” 980 F.2d at 61, n.2. This 
is the only retroactivity case that I could find where a 
petition under section 2255 was allowed. 

In Mabry v. United States, No. 90-5270 (6th Cir. Jan. 
6, 1992), two members of the panel granted a section 
2255 petition to a general guideline challenge. How- 
ever, there was a lengthy and strong dissent by Judge 
Wellford raising the issues of “cause and prejudice” in 
section 2255 cases. For similar criticism of section 
2255 motions in the context of sentencing guidelines 
see: United States v. Springs, 988 F.2d 746 (7th Cir. 
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1993); Rodriguez-Alonso v. United States, 807 F. Supp. 
21 (E.D.N.Y. 1992); United States v. Rios-Paz, 808 F. 
Supp. 206 (E.D.N.Y. 1992). 


Practical Implications of the 
Retroactivity Problem 


This combination of substantive and procedural 
limitations leads me to the conclusion that there is no 
consistent vehicle currently available to have clarify- 
ing changes to the guidelines applied retroactively. A 
good illustration of the problem is the Commission’s 
1992 amendment to section 1B1.3, Relevant Conduct. 
The Commission considers this amendment to be a 
clarification and explains it as follows: 

This amendment clarifies and more fully illustrates the operation 

of this guideline. Material is moved from the commentary to the 

guideline itself and rephrased for greater clarity, the discussion 
of the application of this provision in the commentary is ex- 
panded, and additional examples are inserted. In addition, this 
amendment provides definitions of the terms “same course of 
conduct” and “common scheme or plan.” Finally, this amendment 


conforms an example in Application Note 6 of the Commentary 
to a revision of a Chapter Two offense guideline. 


United States Sentencing Commission Guideline 
Manual, Appendix B, Amendment 439. The Commis- 
sion did not make this amendment explicitly retroac- 
tive—it is not included in section 1B1.10. 

The 1992 relevant conduct amendment will have 
varying impact, as there are widely divergent inter- 
pretations among the circuits of the scope of relevant 
conduct prior to the 1992 amendment. Compare 
United States v. Collado, 975 F.2d 985 (8d Cir. 1992), 
and United States v. Edwards, 945 F.2d 1387 (7th Cir. 
1991), cert. denied sub nom, Martin v. United States, 
__U.S.__, 112 S.Ct. 1590 (1992); with United States 
v. Paulino, 985 F.2d 739, 756-57 (6th Cir.), cert. 
denied, __U.S.__, 112 S.Ct. 323 (1991). Certainly, in 
some circuits, the amendment will reverse prior case 
law. As a result, in some of these circuits the amend- 
ment will not be applied retroactively, and in others it 
will be applied retroactively either because those cir- 
cuits find the amendment does not contradict circuit 
case law or because, even if it does contradict the case 
law, such amendments can be retroactively applied. 
The result, circuit by circuit, is unpredictable and 
uneven. This confusion could be eliminated if the 
Sentencing Commission were, in essence, to eliminate 
clarifying amendments and make guideline amend- 
ments explicitly retroactive under section 1B1.10 or 
explicitly provide that regulation not be retroactive. 

The retroactivity of favorable changes to the guide- 
lines should be considered in context with other retro- 
activity questions that we may face soon. There is a 
small but growing body of circuit case law that changes 
the way courts calculate the amount of drugs for which 
an individual in a conspiracy is held responsible for 
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the purpose of determining the application of manda- 
tory minimums. See United States v. Jones, 965 F.2d 
1507 (8th Cir.), cert. denied, __U.S.__, 113 S.Ct. 346 
(1992); United States v. Becerra, _F.2d_, 1993 WL 
13009 (9th Cir. 1993); United States v. Martinez, 987 
F.2d 920 (2d Cir. 1993). Will this case law be retroac- 
tively applied? A broader retroactivity question is 
whether any statutory change to mandatory mini- 
mums—either their elimination or some type of other 
relief—will be applied to offenders sentenced under 
the prior statutory scheme. If a change to the manda- 
tory minimum is made retroactive, what will be the 
workload impact on the courts in reconsidering these 
cases, or should an administrative agency like the 
Parole Commission be established to deal with such 


matters? A change to the mandatory minimum stat- 
utes would also probably result in favorable guideline 
changes, returning us to the original question. 


Conclusion 


As an integral part of the sentencing reform process, 
Congress has given the Sentencing Commission broad 
authority to both develop the sentencing guidelines 
and to review and improve those guidelines. When the 
Commission makes a change to a guideline that re- 
duces an imprisoned offender’s guideline range, the 
impact of that change should be predictable and con- 
sistent. To achieve these goals, changes in the guide- 
lines or statutes are needed. 
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“Asset Forfeiture, Burdens of Proof and the 
War on Drugs,” by Marc B. Stahl (Summer 1992). 
It is sometimes disturbing to note the extent to which 
the machinery of justice has acquired devices for the 
accumulation of self-serving revenue. Seizure and for- 
feiture of assets have long been a part of the govern- 
ment’s armamentarium used to combat various forms 
of unlawfulness. Indeed, modern forfeiture practices 
have historical roots in the common law and British 
admiralty law. Forfeiture proceedings are a feature of 
many longstanding governmental regulatory opera- 
tions involving such areas as customs and sanitation. 
It is not the existence of government-controlled forfei- 
ture that is disturbing. What is disturbing is the expan- 
sion of the realm of forfeiture to the point where due 
process rights are undermined and where the prospect 
of discretionary revenue for particular law enforce- 
ment agencies forms the basis for goal displacement. 

This article concentrates on forfeiture developments 
attendant to the celebrated war on drugs. However, a 
broader view would encompass other revenue-raising 
activities within the criminal justice system. Consider, 
for example, the growth of the practice of collecting 
probation fees to cover the cost of the supervision of 
probationers. These fees, in a state such as Texas, have 
become a major financial support for probation agen- 
cies. The pressure to collect such fees becomes enor- 
mous so that it is reasonable to question the motivation 
for placing or keeping people on probation. Permitting 
criminal justice agencies to support their own activities 
through either forfeitures or fee collections raises the 
specter of subverting the true mission of those agen- 
cies. It should be kept in mind that when an agency 
has the power to generate funds for itself, it also has 
great discretion as to how the funds are to be spent, 
certainly much greater discretion than is allowed un- 
der normal budgetary allocations from tax revenues. 


With governments at every level beset by budgetary 
shortfalls, the incentive for criminal justice agencies to 
turn to the special revenue-raising devices available to 
them becomes hard to resist. This situation has been 
amply reported in the news media, and the author 
provides some samples of what has been reported: 


Bristol County District Attorney . . . said his office would close 
May 1 unless the state provided an emergency infusion of cash... . 
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Former District Attorney ...said the crisis could be averted when 
Walsh taps into $700,000 in assets in connection with drug 
investigations now pending. (Massachusetts State Attorney Gen- 
eral-Elect) Harshberger said he will appoint a top assistant to 
work full-time with district attorneys statewide to maximize 
seizures under drug asset forfeiture laws . . . Harshberger said 
the $750,000 taken from drug dealers in Middlesex County last 
year helped forestall layoffs due to a $1.1 million cut in state 
funding. 

The U.S. Department of Justice predicted that it 
would generate $700,000,000 in forfeiture proceeds in 
1991. Depending on the shifting levels of real estate 
values, it is not unreasonable to estimate that forfei- 
tures at the Federal level alone can easily hover about 
$1 billion per year. 

The author, who is a public defender, does a master- 
ful job of analyzing this asset forfeiture business. His 
article covers 63 pages and contains 230 useful foot- 
notes. His analysis is legalistic, but ethical and public 
policy issues are quite evident. The article presents a 
fairly detailed exposition of the Federal laws and court 
decisions supporting the forfeiture schemes that have 
been increasing in connection with the war on drugs. 

Most civil forfeitures involving illegal drug traffick- 
ing occur under the Comprehensive Drug Abuse Pre- 
vention and Control Act of 1970. Congress 
substantially broadened the reach of the Act with 
amendments made in 1978 and 1984. The Act takes a 
very wide sweep in identifying what can be forfeited. 
All controlled substances, all raw materials and equip- 
ment used in their manufacture, and all vehicles used 
in their transportation are forfeitable. After 1978, the 
Act permitted the forfeiture of all profits from the 
illegal drug trade and also permitted the forfeiture of 
all assets bought with such profits though the pur- 
chased assets may never have actually been involved 
in illegal activities. Additions made to the Act in 1984 
permit the forfeiture of real property if it is in any 
manner used to facilitate violations of drug laws. An 
entire property may be forfeited even if only a very 
small part of the property is used in an illegal drug 
transaction. If, for example, a drug trade is made in a 
small barn located on a thousand-acre farm, the entire 
farm with all its appurtenances is subject to forfeiture. 
Legitimate businesses, even if only partially pur- 
chased with money obtained in an illegal drug trade, 
are subject to forfeit. 


There is the concept of guilty property so that an 
owner could lose property, which property is somehow 
tainted by a drug transaction, even if the owner is 
wholly innocent of any drug law violation. The article 
gives many examples of this kind of situation. A par- 


ticularly odd example can be found in a 1981 case out 
of the 3rd Circuit (United States v. One 1977 Lincoln 
Mark V Coupe) where two persons conducted a drug 
transaction in front of a parked automobile with its 
hood up. Whether the car transported any money, 
weapons, persons, or drugs involved in the drug deal 
was considered irrelevant, and the court upheld the 
forfeiture of the car on grounds that the car, with its 
hood up, provided a convenient cover for the drug 
trade. Courts have upheld cases where cars have been 
forfeited simply because they were used to transport 
principals to a site of a drug deal (the cars carried no 
contraband and in no other way facilitated the drug 
deal), and in at least one case no drug deal was con- 
summated. In an example involving residential prop- 
erty, forfeiture of a single family home on a l-acre 
parcel of land was upheld in the 11th Circuit (U.S. v. 
42450 Highway 441), though no drugs or money were 
exchanged on the property; the property was merely 
the site of verbal negotiations. 

Under the present Federal forfeiture laws, the bur- 
den of proof rests on the defendant who must prove by 
a preponderance of the evidence that seized property 
was not involved in any illegal activities. Where the 
prosecution can establish probable cause in a civil 
forfeiture proceeding, the defendant, unlike his or her 
status in a criminal proceeding, is in a position of 
significantly reduced procedural safeguards. Out- 
comes can be ruinous. “Currency, buildings, land, 
automobiles, airplanes, ships and other pieces of prop- 
erty have been taken by the government. Homes and 
even public housing leaseholds have been forfeited.” 
(As a noteworthy step toward attenuating reckless 
forfeitures, a 1993 decision of the U.S. Supreme Court 
applied the brakes in a case involving the forfeiture of 
a woman’s residence based on her having innocently 
purchased it with drug tainted money given her by her 
boyfriend.) 


In a careful and brilliant dissection of the matter, 
the author argues that the way the burden of proof is 
placed in forfeiture cases violates the Due Process 
Clause of the Constitution. He explores the differences 
between civil and criminal sanctions. He makes a good 
argument that forfeiture of such things as automo- 
biles, real property, and monetary instruments 
amounts to criminal punishment. He concludes: 


The Constitution provides important protections for all citizens 
accused of wrongdoing. In particular, the Due Process Clause 
requires the government to prove its case beyond a reasonable 
doubt before imposing criminal punishment. Congress should not 
be able to avoid this requirement by labeling a sanction civil when 
it is truly criminal in nature. 


In drawing his conclusion, the author rejects the 
notion that using funds, derived from forfeitures, for 
laudable goals like drug rehabilitation programs can 
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be regarded as remedial or compensatory and there- 
fore be classified as civil rather than criminal. He sees 

that the use of forfeitures as a fund-raising mecha- 

nism is a dangerous motive for police. In too many 

cases, we seem to have already made justice agencies 

dependant on forfeited assets. 

“Specifying the Relationship Between Arres- 
tee Drug Test Results and Recidivism,” by Dou- 
glas A. Smith and Christina Polsenberg 
(Summer 1992). This is a dexterous, sparsely written 
article of great significance to policymakers in crimi- 
nal justice. There is a widespread movement toward 
drug testing within various institutions of our society. 
We find it in government, sports, and the private 
workplace. Drug testing probably has the broadest 
scope within criminal justice. Wherever drug tests are 
employed, their efficacy is always a major concern. 
Usually, the efficacy concern relates to predictive 
power and diagnosis for purposes of treatment. The 
context for the research reported in this article is the 
situation where an arrested person is tested for drugs. 
Do drug test results adequately predict recidivism? 
Despite the debate on that question for the past 15 
years, research has generally confirmed that drug test 
results are predictive of future criminal activity. What 
has kept the debate alive is the question of whether 
drug testing merely duplicates the results that can be 
obtained from assessments of other risk factors. This 
research is directed at resolving that question. 

It can be argued that extensive use of drug testing 
is unnecessary if a drug test result is little more than 
a surrogate for other risk factors, the information on 
which can be obtained cheaply, more readily, and less 
intrusively. Thus, the authors designed their research 
to determine how well drug test results are related to 
recidivism after other risk factors have been taken 
into account. Their design goes further by seeking to 
determine the extent to which the predictive ability of 
drug testing varies in face of other risk factors. The 
hypothesis is that the association between drug test 
results and recidivism varies depending on the attrib- 
utes of individual offenders. 

The data were drawn from a sample of 1,284 persons 
arrested in the District of Columbia in 1990. Although 
there was testing for 10 types of drugs (cocaine, opi- 
ates, methadone, PCP, amphetamines, barbiturates, 
marijuana, methaqualone, Darvon, and Valium), the 
research focused on only three drugs, cocaine, PCP, 
and opiates. This was because none of the other drugs 
had a high incidence among positive tests (none more 
than 3 percent). Among the positive tests for the three 
drugs selected: 54.3 percent were for cocaine, 14.6 
percent for opiates, and 5.6 percent for PCP. Mari- 
juana was excluded because previous research has 
shown it to be poorly related to criminal behavior. 
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There was a followup period of 13 months during 
which an arrestee could be rearrested. During that time, 
39 percent of the persons in the sample were rearrested. 
There was a complication in the data analysis because 
of the likelihood of judges holding drug-positive arres- 
tees in detention longer than the drug-negative ones. 
This would result in drug-positive arrestees having less 
time at risk than drug-negative arrestees. In that cir- 
cumstance, “... if drug-positive arrestees were found to 
have more recidivist events than drug-negative arres- 
tees, we could be fairly confident that this difference was 
real and not artificial.” Moreover, if there should be a 
comparative reduction in time at risk, the magnitude of 
any association between recidivism and testing positive 
for drugs would, of course, be underestimated. 

The researchers obtained information regarding age, 
sex, marital status, previous arrest history, and employ- 
ment record. By controlling for such factors, the aim was 
to learn whether a significant relationship remains be- 
tween testing positive for drugs and recidivism. To put 
it another way, is drug testing redundant when other 
factors known to be related to recidivism are estimated? 

The authors discount the redundancy thesis in light of 
their findings such as: cocaine-positive arrestees who 
were employed full-time were predicted to recidivate at 
almost twice the rate of cocaine-negative arrestees who 
were also employed full-time. The authors conclude: 

. .. the presence of drugs in a urine specimen taken shortly after 

arrest (i.e., drug-positive arrestee test results) is significantly asso- 

ciated with an increased probability that the person subsequently 
will be arrested for a new crime. This association persists even after 
other (non-drug) risk factors for recidivism, such as prior record, 
employment status and age are taken into account. Furthermore, 
the strength of the association between drug use and recidivism 
varies with the presence or absence of the other risk factors. 

Specifically, arrestee drug test information is strongly related to 

recidivism among arrestees who, otherwise, are at lower risks for 

future offending. 


As with most statistical research of this type, one could 
cavil on the issue of whether a sufficient number of 
relevant independent variables have been taken into 
account. Nonetheless, there are significant policy impli- 
cations emanating from this study. For example, there 
is support here for a policy of diverting into drug treat- 
ment programs those offenders who test positive for 
drugs but who are otherwise low risks for continued 
criminality. 


BRITISH JOURNAL OF 
CRIMINOLOGY 


Reviewed by JAMES M. SCHLOETTER 


The August 1992 issue of the British Journal of 
Criminology was devoted entirely to a review of the 
best papers submitted at the British Criminology 
Conference held at York University from July 24-27, 
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1991. Several of the papers presented at the confer- 
ence were reviewed in the March 1993 issue of Federal 
Probation; two others are highlighted here. 

Timothy Hope and Janet Foster wrote of the dynam- 
ics of crime in what Americans would refer to as 
housing projects. Crime seeds are started when a 
housing project is built. The units are often built 
poorly, have unpopular designs, and have inadequate 
facilities. The projects quickly become unpopular, 
which leads to a self-fueling spiral of deterioration 
characterized by social problems, crime, and drug use. 
This paper focused on the premise that factors of 
design, social mix, and management quality produce 
a particular pattern of victimization and criminality. 
Astudy was undertaken to research this premise. The 
combined effect of design, social mix, and management 
quality tended to alter the internal culture of the 
project which produced an intensification of social 
control and criminality. The study illustrated the cru- 
cial importance of population, whereby the socially 
harmful effects of concentrating such a large number 
of vulnerable people together in a stressful environ- 
ment will necessarily lead to criminality. 

Author David Farrington focused his research on 
the offending of single individuals over their entire 
law-breaking career. He believes that a criminal ca- 
reer has a beginning (onset), an end (desistance), and 
a career length in between (duration). All career crimi- 
nals generally fit into the above framework. One key 
aspect of this research is the distinction between 
prevalence and frequency. Prevalence refers to a cer- 
tain proportion of the population which commits of- 
fenses, while frequency refers to the rate that these 
offenders commit offenses. For example, the crime- 
age-crime curve shows that the aggregate rate of of- 
fending increases to a peak in the teenage years and 
then decreases. Criminal career researchers investi- 
gate whether this peak reflects a peak in the preva- 
lence of offenders or in the frequency of offending (or 
both). Actually the existing evidence suggests that this 
peak reflects mainly variations in prevalence and that 
individual offenders commit offenses at a fairly con- 
stant frequency during their criminal careers. Crimi- 
nal career research measures offending by 
self-reports, court information, timing of offenses, and 
longitudinal data on offending throughout life. 

The criminal career approach has important impli- 
cations for criminological theories. The author be- 
lieves that the career criminal approach should 
address developmental processes. This would assist in 
the study of why individuals start offending, why they 
continue or escalate their offending, and why they stop 
offending. Career criminal research has many policy 
implications. Such research could lead to developing 
different strategies for reducing crime. This type of 
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research can be useful for criminal justice practitioners, 
as they can learn the possible future course of career 
criminals, and these careers may be predicted. The 
research may also be used in helping the court sen- 
tence a career criminal in selecting an optimal sen- 
tence which takes into consideration recidivism. 


AMERICAN JOURNAL OF 
ORTHOPSYCHIATRY 


Reviewed by CHARLES E. SMITH, M.D. 


“The Vulnerability-Stress Model of Schizo- 
phrenia: Advances in Psychosocial Treatment,” 
by Glenn R. Yank, M.D., Kia J. Bentley, and David 
S. Hargrove (January 1993). Here is an excellent 
review of our understandings of schizophrenia, a 
chronic mental disorder, which causes the afflicted 
person to experience increased susceptibility to the 
effects of stressful events and persistent deficits in 
cognitive and social performance. This article focuses 
on psychosocial rehabilitation methods which may be 
integrated with biological approaches to schizophre- 
nia to provide effective clinical intervention. Such 
intervention is designed to improve social competence 
and coping skills to mediate stress in vulnerable indi- 
viduals. The relevance of all of this to prison and jail 
communities, which now house the highest level of 
schizophrenics in this Nation’s history, should be read- 
ily apparent to all concerned persons. 

The vulnerability-stress model of schizophrenia hy- 
pothesizes a combination of factors including abnormal 
brain structure and functioning, heredity, psychologi- 
cal development, and early learning as contributing to 
the likelihood of developing schizophrenia. These mul- 
tiple factors are subsumed under the concept of vulner- 
ability, which, when subjected to stress, creates a 
threshold for symptomatic illness. Psychosocial ap- 
proaches which have been effective in the rehabilita- 
tion of schizophrenics include skills training, social 
support, and individual or team-based case manage- 
ment. These interventions have been shown to mitigate 
the effects of stress on vulnerable individuals by im- 
proving their coping skills. In general, these strategies 
are subsumed under the rubric of social skills training. 


Supportive interventions are not intended to de- 
velop skills or increase competence but rather involve 
placing individuals in living and work environments 
which are more nearly matched to their present level 
of functioning. Such programs are based on peer sup- 
port and acceptance designed to prevent task failure 
and thus help to protect self-esteem. In addition, there 
are a variety of case management strategies which are 
designed to help clients attain goals through case 


managers’ personal involvement in relationships with 
clients and active efforts to link them to needed serv- 
ices. In some programs individual case managers are 
supplemented by continuous care teams, who, at least 
in theory, are able to provide a wider range of services. 

The authors conclude that a wide variety of support 
programs have been conceptualized for persons suffer- 
ing with schizophrenic disorders. They observe in clos- 
ing that “these models need to be implemented on a 
much wider scale, even while work to refine and ex- 
pand them continues.” 


FAMILIES IN SOCIETY 


Reviewed by KATHERINE VAN WORMER 


“Collaboration between Social Workers and 
Families of Patients with Mental Illness,” by 
Neal DeChillo (February 1993). Social workers 
have been encouraged, over the past decade, to treat 
the whole family when a client is mentally ill. Yet 
studies suggest that families are dissatisfied with the 
way they are treated by mental health professionals. 
Few practitioners attempt to involve family members 
in treatment. 

This study, based on interviews done on the psychi- 
atric impatient unit of a New York City hospital, 
examines collaboration between families of patients 
with severe mental illness and the ward social work- 
ers. 

The findings offer empirical support for the impor- 
tance of collaboration between workers and families. 
The social worker’s attitude toward family members’ 
involvement in the patient’s treatment was the most 
important variable. Other key variables identified in- 
cluded the family’s perception of the social worker’s 
skill or attitude and the family and worker sharing a 
goal regarding the patient’s functioning. 

“Detecting Childhood Sexual Abuse in Couples 
Therapy,” by Ferol Menner and Lynn Pearlmut- 
ter (February 1993). Childhood sexual abuse is a 
contributing but often unrecognized factor in couple 
dysfunction. Clinical experience indicates that self- 
identified clients represent only a small percentage of 
sexual-abuse victims among the population seeking 
couples therapy. For this reason, clinicians must con- 
sider the possibility of sexual abuse as a factor in 
couples’ problems. There is a dearth of literature on 
this subject. There is less emphasis today than for- 
merly on extensive history-taking which might un- 
cover early sexual abuse. 

There are higher rates for incidences of sexual abuse 
among those seeking psychotherapy services than 
among the general population. A history of vague 
physical complaints or multiple symptoms including 
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depression and anxiety is indicative of the possibil- 
ity of past sexual trauma. Sexual dysfunction is 
extremely common in survivors; difficulties with 
desire may include forms of hyposexuality and hy- 
persexuality. To detect and integrate childhood 
sexual abuse into therapy, a couples therapist must 
probe sensitively while maintaining therapeutic 
distance. 

“The Impact of Incarceration on African 
American Families: Implications for Prac- 
tice,” by Anthony O. King (March 1993). When 
a family loses a member to prison, the entire family 
system suffers. African American men constitute a 
disproportionate percentage of state-prison in- 
mates throughout the United States. The human 
service professions have not responded well to the 
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needs of the inmates or their families. Yet imprison- 
uting to the dissolution and breakdown of African 
American families during the decadeofthe 1990's. 

There are more black men in jail or prison than 
enrolled in college. The cost of incarcerating so 
many men is staggering. Furthermore, more than 
70 percent of the inmates were supporting two or 
more persons at the time of conviction. 

The wife or female partner and the inmate’s chil- 
dren may suffer depression, loneliness, financial 
difficulty, and the social stigma associated with 
having a family member incarcerated. In order to 
preserve family integrity and communication, com- 
munity and prison-based family-oriented pro- 
grams and services must be made available. 


Crack Addiction: From the 
Inside Out 


In the Shadow of the White House: Drugs, Death, and 
Redemption on the Streets of the Nation’s Capital. By 
Mike Tidwell. Rocklin, CA: Prima Publishing, 1992. 
Pp. 341. $19.95. 


Author Mike Tidwell actually lives his work. He 
calls it “participatory journalism.” I call it courageous. 
His most recent work, In the Shadow of the White 
House, confronts the crack cocaine problem that con- 
founded the Nation’s Capital during the late 1980’s. 
But Tidwell’s approach is not one of typical intellec- 
tual detachment. Far from it. His is one of bold expe- 
rience as he joins forces with the DC Coalition for the 
Homeless, earns a pitiable wage (I imagine), and tries 
his hand at drug counseling on the streets of what had 
become our Nation’s “murder capital.” The results are 
a mixed but potent blend of ugly reality, devastating 
addiction, and inspirational hope as reflected in the 
variety of real-life addict personalities with whom 
Tidwell interacts throughout his work. The charac- 
ters are real. And the awesome power of “rock” cocaine 
is real, as it is transformed from mysterious “sub- 
stance” to the dangerous chemical it is. There are 
other levels to Tidwell’s work, including a persuasive 
policy indictment of former drug czar William Ben- 
nett’s “war on drugs.” 

Tidwell’s assigned halfway house is located in the 
middle of an open air crack cocaine market in North- 
west DC. He has received no training. He has no prior 
experience. He must learn on the job. And all of this 
at a time when most of the rest of the country was 
focused on Washington, DC’s escalating homicide rate. 
Crack was thought to be the culprit. In many cases it 
was. One after another, the victims were falling, some- 
times in clumps of three and four at a time over a 
weekend. Many of these murders were going down 
dangerously close to Tidwell’s “house.” Gunshots were 
a nightly occurrence. And it is within this atmosphere, 
this very hopeless culture of poverty and pain, that 
Tidwell introduces us to his cast of homeless addicts 
and alcoholics struggling to stay straight against over- 
whelming odds. We meet Manny, Daniel, Michael, 
Demetrus, and many others. We get to know them. We 
feel for them and at least begin to understand parts of 
their experience. 


Tidwell argues that crack cocaine is not just another 
street drug. He is very convincing when he writes, 
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Ask any experienced drug user on any sidewalk in any American 
city and this what he'll tell you: crack is different. It’s different 
from any other drug on the street; different from any other that’s 
ever passed through the street. It’s more intense. More demand- 
ing. More lacerating. 


Most of the men and women that Tidwell met had at 
some point been “functional alcoholics, heroin addicts, 
or pill users.” But when crack entered the picture, the 
story changed. There is no such thing as a functional 
crack addict. “Unless they quit during the early stages, 
the majority of crack addicts lose everything. A year 
after launching into his habit, Daniel was homeless. 
Jake and Manny reached the street after eighteen 
months. Others get there in ninety days.” This is 
addiction. This is true powerlessness, and Tidwell 
does a marvelous job of making it real, of describing 
addiction accurately as a complex and multifaceted 
disease process. 

Tidwell’s account of official Washington’s response 
to the drug epidemic, effectively cynical at times, fur- 
ther underscores the frustrating absence of a simple 
law enforcement solution. Proponents of drug interdic- 
tion line up against those advocating demand reduc- 
tion, education, and treatment. But Tidwell 
daydreams about what might happen if the flak- 
jacketed ATF, DEA, and local police commandos were 
in fact capable of wiping out every single dealer on the 
block. He wonders, 

Would the addicts, the ones who'd rather smoke than eat, who 

steal their mothers’ cars, who mail their own paychecks to them- 

selves, who chicken pick along the ground, who perform oral sex, 
who beam up until they have seizures and heart attacks, who 
would crawl across burning sands for a rock if it came to that— 
would these addicts just tell their one billion screaming cells to 
please shut the hell up, explaining that the corner supplier had 
been handcuffed and dragged away? Would they, just like that, 


kick one of the most potent and addictive drugs ever to slam- 
dance into urban America? 


He doubts it. But in the process the reader is re- 
minded of the depth of the challenge, the fact that 
powerful physiology is at play here too, along with 
those who advocate strict enforcement as the “final 
solution.” 

While the first half of Tidwell’s book is a dramatic 
look at crack’s victims, the establishment’s futile ef- 
forts to find a solution, and the reality of addiction on 
the streets of Washington, DC, the second half is more 
upbeat. The focus changes to the miracle of recovery. 
This must be the “redemption” referred to in the 
author’s subtitle, although there is not a hint of self- 
righteous morality or condemnation in the author’s 
voice as he walks beside his clients in the early stages 
of their recovery. 
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Tidwell recognizes the power of addictive disease, 
especially when embedded within a culture of poverty, 
hopelessness, and lingering racism. But within this 
context he brings alive the hope of recovery. He knows 
and is convinced that treatment and education work. 
And his hope is as real as his description of the harsh 
realities (and temptations) of trying to get straight in 
this part of Washington DC. There are the daily Nar- 
cotics Anonymous (NA) “meetings” and the Oxford 
Houses or “safe houses” for groups of recovering ad- 
dicts. There is the genuine support of sponsorship and 
“networks” of friends in recovery. The author brings 
alive the NA meetings and helps us all better under- 
stand their critical significance in the recovery proc- 
ess. By providing short personal vignettes of the lives 
of his shelter residents, Tidwell does a very effective 
job of humanizing addiction as well as its victims. He 
champions those who are determined to get serious 
about their recovery. But for those who fail, it is to the 
author’s credit that the reader approaches an under- 
standing or level of compassion that may not have 
been there before. This should be required reading for 
the entire criminal justice system! 


Washington, DC EDWARD M. READ 


Understanding Cocaine Recovery 


The Cocaine Recovery Book. By Paul H. Earley. New- 
bury Park, CA: Sage Publications, 1991. Pp. 187. 
$16.95. 

The Cocaine Recovery Workbook. By Paul H. Earley. 
Newbury Park, CA: Sage Publications, 1991. Pp. 112. 
$8.95. 


Cocaine remains a seriously misunderstood drug. 
However, Dr. Paul H. Earley puts together an easily 
read and comprehensive educational guide, perhaps 
best labeled a primer for some, that touches it all: the 
history of cocaine use, the complications of cocaine use, 
“the cocaine addiction cycle,” the recovery “reflex,” the 
twelve steps, and relapse prevention. Dr. Earley’s 
audience is three-fold and includes the actively recov- 
ering addict, the interested loved one, as well as the 
professional. What makes this book unusual is the 
author’s capacity to make the reader “feel” the effects 
of this powerful drug. His first few pages contain a 
“Note of Caution” in which he writes, 

Cocaine craving may start in many ways. You may feel your heart 

racing, your stomach churning, or a cold sweat breaking out on 

your hands or other parts of your body. If you feel cravings while 
reading this book or any other recovery literature, stop reading 


and talk to someone about the cravings . . . The cravings will go 
away, if you don’t use. 


June 1993 


The strength of this book lies in the author’s skillful 
interpretation of simple facts that he presents in the 
form of boldly stated “principles.” For example, and in 
discussing the physiological complications of cocaine 
use, Dr. Earley gets right to the point: “Principle 4 - 
Each one of us is unique; however, cocaine addiction 
reduces us to cocaine-using animals.” He reminds his 
reader that cocaine used to have a reputation for being 
relatively safe, that this concept remains “planted in 
the minds” of many using addicts. However, animal 
research gets right to the point in documenting co- 
caine’s addictive prowess. He writes, “Given free ac- 
cess to large quantities of the drug, man—the 
animal—often overdoses and dies. Animal studies im- 
ply that cocaine is such a powerful reinforcer of its own 
use that, given sufficient access, almost anyone can 
become addicted.” Cocaine “drives” the reward mecha- 
nism in our brain directly; there is no beating around 
the bush because cocaine bypasses the rational part of 
our minds. Once you experience the first hit, cocaine 
creates “a need or drive to consume more.” 

Chapter 3 discusses the “cocaine addiction cycle,” 
starting with Stage I, or “Cocaine Consumption.” Epi- 
sodic or binge use is the real determining charac- 
teristic of this stage, followed by immediate cravings 
for more cocaine. But after repeated use, the drug does 
not create any appreciable euphoria. In fact the addict 
may experience “dysphoria” and he or she may become 
despondent. But the lack of euphoria does nothing to 
reduce the cravings. Binge behavior will continue for 
as long as there is a supply of the drug and/or means 
to access a supply. 

Stage II, or the “Early Crash,” begins at the end of 
the actual cocaine use binge. It is typified by intense 
cravings, anxiety, and fantasies about ways of obtain- 
ing more drug. Users who rarely drink may find them- 
selves consuming large amounts of alcohol or 
sedatives or narcotics to cut the edge off of the cocaine 
crash. Hunger for food is low. Several hours of this may 
feel like days, when in fact it usually lasts for only 1 
to 4 hours. 

When remorse sets in the addict moves to Stage III, 
or the “Late Crash.” Over the course of approximately 
half an hour, the drug craving begins to change from 
a very high level to a much lower level. There is less 
anxiety but pronounced depression and remorseful- 
ness. He or she begins to feel hungry and perhaps even 
sleepy. The overall agitation is less, and he or she 
usually discontinues use of the “modulator” drugs like 
alcohol and marijuana. This stage is often filled with 
well intentioned pledges of never using again. 

Stage IV, or “Between Binges,” occurs 24 to 48 hours 
after the last cocaine use. There is an improvement in 
mood and outlook on life. The addict may have feelings 
of grandiosity about his or her ability to cope with the 
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drug. Unfortunately, and at the same time that sleep 
is normalizing, the addict begins to feel restless. The 
restlessness then turns into a “deeper feeling of empti- 
ness.” Because the cocaine has temporarily robbed the 
brain’s ability to provide good feelings, life may begin 
to seem without meaning or goals. This “flat, grey 
feeling is called anhedonia.” This stage is also charac- 
terized by a feeling that the addict has overcome his or 
her cocaine problem. After all, the addict has not used 
in 4 or 5 days! The addict will begin to experience 
cravings again during this stage, often triggered by 
exposure to the drug, by negative peer-associations, or 
by having available cash. If the addict “encourages the 
drug craving” for a period of time, he or she will proceed 
into Stage V. The cycle will then start all over again. 
But, the author advises, it is out of Stage IV that the 
“recovery reflex” can begin. He describes this as a 
natural response to the trauma of being addicted. 

Stage V, or “Drug Seeking,” begins with the addict 
“flipping from the cured feeling” of the previous stage 
to the drug craving characteristic of Stage V. The 
addict will start to make foolhardy decisions based 
upon a false sense of security. By exposing himself or 
herself to customary “trigger” situations, the drug- 
seeking behavior of this stage will begin. Rationaliza- 
tions are typical and frequent. The addict will make 
promises about when to stop and how much to use. 
Stage I recurs when the addict is successful in obtain- 
ing more cocaine. The cocaine addiction cycle now 
begins all over again. 

Part Two of Earley’s book details the “Recovery 
Reflex” which he maintains is the natural response of 
the mind when each of the following things happen to 
the addicted brain: 1) the brain is freed from all mind- 
altering chemicals; 2) the most intense conflicts of the 
past are confronted and at least partially addressed; 
3) the mind is exposed to order and direction, usually 
by means of a spiritual experience. He then very 
cleverly outlines in sufficient detail the biggest obsta- 
cles in the path to recovery by talking about cocaine 
detoxification (which, contrary to public opinion, is not 
usually life threatening at all), cocaine craving, cogni- 
tive problems, and mood problems. 

Without going into detail on each of these sections, I 
do think it important to highlight several of Earley’s 
most important “principles.” With regard to cocaine 
toxicity, he advises that addicts are “peculiarly blind to 
how cocaine has affected their minds.” As professionals 
involved in the treatment of cocaine addiction, we need 
to be aware of this and, for example, recognize that 
“confronting grandiosity is confronting the disease of 
addiction, not the addict himself.” In discussing 
“thought distortion” or the cognitive problems of recov- 
ery, Dr. Earley points out that cocaine leaves thoughts 
of grandiosity in the mind long after the cessation of 


drug use. He also reminds us that the ability to stay off 
of cocaine in treatment often deceives an addict into 
thinking that life-long abstinence will be easy. “Euphoric 
recall” or “drug romancing” will lead to relapse. Counsel- 
ors and others must be trained to recognize this and help 
the addict stop the thoughts, substitute different 
thoughts, or “force” other “memory connections.” The 
bottom line is this: cocaine addiction “contorts” an ad- 
dict’s thinking, and the most prevalent drug-induced 
distortion is denial. 

The book devotes an entire chapter to relapse preven- 
tion as well as a shorter one to the importance of the 
“Twelve Step” programs (it is shorter because Earley 
feels this part of recovery, as important as it is, must be 
experiential and not didactic). Understanding the re- 
lapse process is critical to working with any addict, and 
Earley does a good job breaking it down for us. A few 
important “principles” worth taking note of are as fol- 
lows: 1) relapse does not indicate a recovery failure; 2) 
the simplest relapse-prevention techniques focus on 
eliminating certain behaviors; 3) understanding cocaine 
addiction can decrease the probability of relapse; “how 
the addict thinks about himself can decrease the possi- 
bility of relapse”; 4) “almost every addict must change his 
lifestyle to recover.” 

Acompanion publication, entitled The Cocaine Recov- 
ery Workbook, is a collection of exercises for cocaine 
addicts “ready to clear their minds and bodies from the 
effects of cocaine.” It is actually designed for use while 
the recovering addict might be reading certain chapters 
in the “book” reviewed above. Pencil to paper exercises 
help the addict respond to questions relating to each of 
the chapter headings. Counselors may find these exer- 
cises helpful to use as part of an aftercare group. Unfor- 
tunately, and of course this is not the author’s problem, 
they assume you have a verbal, introspective, and liter- 
ate group of motivated participants. 

Dr. Earley does a fine job of helping the nonaddict 
(professional or not) come to terms with the reality of 
this insidious drug. And for the well educated, verbal, 
and intelligent addict, his work might well be a useful 
tool utilized within the confines of a highly structured 
treatment program where assignments, readings, and 
exercises are an important component. I suspect the 
best readers will be either professionals or loved ones 
who find themselves in a position to intervene and 
hopefully initiate someone else’s recovery process. 


Washington, DC EDWARD M. READ 


Strengthening Officer Safety 
Total Survival. Edited by Ed Norwicki. Powers 


Lake, WI: Performance Dimensions Publishing, 1993. 
Pp. 524. $24.95. 
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This book obviously was published with traditional 
law enforcement officers in mind; however, it still has 
a great deal to offer to community corrections officers 
in probation, parole, and pretrial services. It lives up 
to its billing as “a comprehensive guide for the physi- 
_ cal, psychological, emotional, and professional sur- 
vival of law enforcement officers.” Performance 
Dimensions Publishing is following the lead of Caliber 
Press as a source for economical, quality officer safety 
books and training videos. 


There are 45 concise yet meaty chapters, a section 
on how to contact each of the authors for followup, 
suggested readings, and a detailed index. Some of the 
leading authorities in their fields contributed to this 
volume. A few of the chapters that have direct appli- 
cation for the community corrections officer are “Man- 
agement of Aggressive Behavior,” “Principles of Officer 
Survival,” “Compliance Holds,” “Use of Force,” “Psy- 
chological Survival for Police Officers,” “Handgun Re- 
tention System,” “Reading the Streets,” “How to Stay 
on the Team,” and “Contact and Cover.” 


This text can be a great resource to community 
corrections offices that want to develop or enhance 
their officer safety programs. Not only can many hours 
of valuable training be developed using the various 
chapters, but individual officers can significantly 
strengthen their safety awareness and practices in the 
field and the office from reading a few chapters and 
implementing what is learned. 


The chapter on “Space, Time, and Distance” covers 
the important but often neglected area of space be- 
tween the officer and a potential assailant. The Cali- 
ber Press Surviving Edged Weapons video vividly 
brought home to the viewer the considerable distance 
an assailant could cover before an officer could draw 
and fire a weapon. The author of “Space, Time, and 
Distance” notes than an assailant can close a 7-foot 
gap in less than 1 second and a 21-foot gap in less than 
2 seconds. As we all know, it takes less time to act than 
to react. Even at 21 feet, an officer can be at a real 
disadvantage in reacting to an assailant’s attack. The 
author offers practical advice in dealing with the di- 
lemma of needing to work relatively close to potential 
assailants yet maintain basic safety requirements. 


A favorite chapter of mine is “Management of Ag- 
gressive Behavior” in which the importance of space 
is also emphasized. The author provides an excellent 
set of clues of a pending attack that the officer can 
easily learn and use. These nonverbal signals are more 
reliable than is verbal communication. Contrary to the 
conventional wisdom of watching a suspect’s hands, 
the author suggests officers are safer by watching the 
suspects’ eyes, the “opening to their minds.” 
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Officer safety is an area of increasing concern in 
community corrections. For only a few dollars, this 
text can make a real contribution to improving officer 
safety. This book confirms that the mind is the most 
important and dangerous weapon an officer possesses. 


Washington, DC PAUL W. BROWN 


Rekindling Belief in Rehabilitation 


Correctional Counseling (2nd edition). By David 
Lester, Michael Braswell, and Patricia Van Voorhis. 
Cincinnati, OH: Anderson Publishing Company, 
1992. Pp. 271. 


With deceiving simplicity and clarity, Correctional 
Counseling undertakes the task of rekindling our be- 
lief in rehabilitation. The integration of rehabilitation 
back into the mainstream of correctional thought is 
portrayed as central to an effective criminal justice 
system. On a less controversial note, Correctional 
Counseling is an excellent introduction to corrections 
and psychology. 

Psychology’s unkept promises, especially in the area 
of corrections, have promoted their own share of con- 
troversy. Correctional Counseling addresses these fail- 
ures by proposing a multidimensional approach to the 
treatment of offenders. Incorporation of psychological 
thought and a general commitment to rehabilitation 
are viewed as fundamental to the success of our crimi- 
nal justice system. The authors argue that traditional 
therapy can be practiced under the umbrella of secu- 
rity concerns. Indeed, the expertise and treatment 
strategies of correctional personnel are equally funda- 
mental to effective rehabilitative efforts. The authors’ 
multidimensional approach attempts to establish a 
workable marriage between psychological and correc- 
tional treatment—a “tough therapy,” if you will. 

We are reminded that correctional personnel have 
important relationships with offenders and are often 
the only “good people” with whom offenders come in 
contact. Thus, regardless of their perceived role, crimi- 
nal justice professionals are by their very nature cast 
in a therapeutic role. Therefore, a realistic and ra- 
tional correctional policy should actively teach and 
promote therapeutic interventions. 

To help the reader formulate such a policy, Correc- 
tional Counseling provides a mixture of philosophical, 
historical, political, and economic perspectives on the 
treatment of criminals. Philosophically, we move 
quickly from traditional beliefs to a lengthy discussion 
of “an existential model for change.” If not philosophi- 
cally inclined, the reader can easily get lost in the 
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book’s discussion of “paradox, absurdity, choosing, 
transcending, and significant emerging.” 

A brief historical overview of rehabilitative efforts in 
the United States is a welcome respite from abstraction. 
The discussion of religious, vocational, and general edu- 
cation programs points up the need for a renewed com- 
mitment to intervention directed at an offender’s 
successful readjustment to society at large. We are at the 
end of an incarceration movement. The belief that we 
could confine all offenders, isolate them from society, and 
supervise their behavior has proven unmanageable and 
to a large extent ineffective. The authors believe that 
corrections is fast approaching a crossroad without a 
clear direction. 

With this in mind, the contention is that the rhetoric 
and programs condoned by politicians and other crimi- 
nal justice policymakers have been misleading. Further- 
more, evidence is presented to support the view that the 
public’s punitiveness has been overestimated and the 
public’s support of rehabilitation underestimated. A 
thorough review of the scientific research examining 
rehabilitation indicates that it has been reasonably suc- 
cessful. Summarizing, the authors identify a need for 
ideological change and a commitment to a psychologi- 
cally based program of rehabilitation. 

In addition to psychotherapy, the field of psychology 
offers various strategies to help manage offenders. Its 
ability to classify and diagnose offenders is reviewed at 
length. Indeed, the social sciences and law enforcement 
have worked best in the area of assessing risk, identify- 
ing significantly disordered offenders and classifying 
populations expeditiously to provide efficient and uni- 
form treatment decisions. We are reminded that the 
medical model is most efficient diagnosing as opposed to 
correcting antisocial behaviors. 

Several chapters address problems unique to correc- 
tional counseling. Three particular problems which 
stand out are “the political and scholarly debate con- 
cerning the effectiveness of offender therapy . . . de- 
clining fiscal and personnel resources [and] 
litigiously-based drive for hyper vigilant if not exces- 
sive agency accountability.” Therapeutic concerns cen- 
ter around the fact that many criminal offenders are 
not willing, self-motivated patients. Often signifi- 
cantly disordered, they may have global problems, 
including, but not limited to, psychopathology, alcohol 
and drug abuse, and lack of work skills and housing. 
These criminal attributes help fuel the pervasive be- 
lief that “nothing works.” Neither politicians nor aca- 
demicians seem prepared to move beyond this 
fatalistic attitude. This frustrates and undermines 
work with offenders. 

Changing the perception that corrections is a field 
dominated by failure also requires fiscal commitment. 
Ironically, the increasing cost (not necessarily the cost 


effectiveness) of incarcerating offenders has opened 
the door for rehabilitative programs and alternative 
treatments. These programs have yet to be adequately 
funded or staffed according to the authors. Moreover, 
the criminal justice system has developed an increas- 
ing preoccupation with accountability and efforts to 
avoid litigation. Institutional adjustment, case man- 
agement, and enforcement of the conditions of proba- 
tion are policies that also perpetuate failure. 

Maintenance is not rehabilitation. Corrections may 
wish to avoid the unenviable responsibility for correct- 
ing an offender’s antisocial behavior. Correctional 
Counseling asserts that correctional professionals 
should be encouraged and given the opportunity to use 
their expertise in the treatment of offenders. 

This brings the readers to a lengthy, eight-chapter 
examination of psychological theory and treatment 
strategies. Correctional Counseling is designed as an 
introduction to treatment approaches, such as cogni- 
tive, behavioral, psychoanalytic, self-help, and group 
therapy. These chapters are concise and informative. 
They are directed against the prevailing idevlogy of 
punishment and retribution. The authors assert that 
a commitment to therapeutic expertise will enhance 
the effectiveness of correctional interventions. 

Correctional Counseling, in this probation offi- 
cer’s/licensed social worker’s opinion, successfully in- 
tegrates counseling and correctional viewpoints. 
Theory is balanced with practical information. Even 
though Correctional Counseling is designed for the 
undergraduate student, I would recommend that cor- 
rectional professionals consider a quick reading of the 
book. 


Gurnee, Illinois Scott ROSENTHAL 


Overview of Criminal Justice 
in Finland 


Finnish Criminal Justice: An American Perspective. 
By L. Craig Parker, Jr. Lanham, MD: University Press 
of America, 1993. Pp. 152. 


The stated purpose of Finnish Criminal Justice is to 
assist students and scholars in their understanding of 
another country’s handling of persons who break the 
law. Through an understanding of one particular sys- 
tem can come an appreciation of the larger culture and 
pressing social issues. Finland’s justice system has 
received little attention in English publications pre- 
viously. 

In providing an extensive overview of the Finnish 
police, court, prison, probation, and after-care, Parker 
achieves his purpose. Moreover, facts revealed in this 
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study help to provide a new perspective on criminal 
justice in the United States. 

A brief introduction puts the basic characteristics of 
the Finnish culture in comparative context. Cultural 
homogeneity and high consumption of alcohol are pre- 
sented as major themes. Most violent crimes in Fin- 
land are committed under the influence of alcohol. 
Chapter 2 describes the social welfare system, includ- 
ing social security and health care. In sharp contrast 
to developments in the United States, the trend in 
Finland has been to replace imprisonment by other 
sanctions in the community. 

The general structure of the Finnish criminal justice 
system is the subject of chapter 3. Children under the 
age of 15 are not subject to criminal prosecution. 
Mitigated punishments are given to youthful offend- 
ers. For mature prisoners, open prisons are available. 
These prisons are relaxed and the inmates are paid 
competitive wages, are taxed, and are charged for 
their room and board. Crime rates in Finland (for 
example, for the crime of rape) are far below the levels 
of crime reported in the United States. Fear of crime 
is significantly lower in Finland than in the United 
States. Americans own more guns and engage in more 
precautionary measures to thwart crime than do their 
counterparts in Finland. 

Chapter 4 looks at investigation of crime and the role 
of the public prosecutor. The power of the police to 
handle cases through a summary penal order is a 
unique characteristic of the Finnish system. This mat- 
ter is explored further in the following chapter on 
policing. The work of sociologist Gronfors illuminates 
this discussion; Gronfors has done extensive research 
on police/gypsy relations. The police officers and social 
workers work harmoniously toward common goals. 
Drinking is a problem among the police that has not 
been addressed by formal measures. 

The court system, evolved under Swedish rule, is 
described in chapter 6. Compared to that of Sweden 
today, the incarceration rate is much higher in Fin- 
land. Subsequent chapters address correctional insti- 

tutions, work release programs, and community-based 
_ programs. Throughout the book, the contrast between 
Finland’s stress on help and rehabilitation and the 
harsh “lock ‘em up and throw the key away” philosophy 
so widespread in the United States is clearly drawn. 


June 1993 


The final chapter on mediation provides an appropri- 
ately humanistic touch to this study of criminal justice 
in a social welfare state. 

In short, Finnish Criminal Justice is an excellent 
resource for the criminal justice practitioner or educa- 
tor who wishes to compare statistics of international 
note. Because the focus tends to be on structural forms 
rather than cultural attributes, this overview fails to 
capture the unique and colorful characteristics of 
Finnish life. Accordingly, the reading tends to get dull 
in places. 


Cedar Falls, IA KATHERINE VAN WORMER 


Reports Received 


Criminal Victimization in the United States: 1973- 
90 Trends. Bureau of Justice Statistics, Office of Jus- 
tice Programs, U.S. Department of Justice, 
Washington, DC, December 1992. Pp. 136. This report 
on trends in crime from 1973 through 1990 is based on 
data obtained by the National Crime Victimization 
Survey. The report focuses on trends in personal 
crimes of violence, in personal crimes of theft, in 
household crimes, and in crimes reported to the police. 


Drugs and Crime Facts, 1992. Bureau of Justice 
Statistics, Office of Justice Programs, U.S. Depart- 
ment of Justice, Washington, DC, March 1993. Pp. 33. 
This booklet summarizes drug data published by the 
Bureau of Justice Statistics in 1992. The data address 
drug use by the criminal offenders at the time of the 
offense, prior drug use by criminal offenders, drug-re- 
lated crinie, drug law enforcement, and other areas of 
interest. 


Book Received 


Reclaiming Offender Accountability: Intermediate 
Sanctions for Probation and Parole Violators. Edited 
by Edward E. Rhine. Laurel, MD: American Correc- 
tional Association, 1993. Pp. 114. $16 (member); $20 
(nonmember). 


On March 12, 1993, Janet Reno was sworn in as the 
78th Attorney General of the United States. She is the first 
woman to hold that position. Prior to her appointment, 
Ms. Reno served as state prosecutor for Dade County, 
Florida, for 15 years. She was the first woman state 
prosecutor in Florida and was reelected as state prosecu- 
tor five times. She also acted as the administrative assis- 
tant to the prosecutor for the state prosecutor’s office from 
1973-76. From 1971-72, Ms. Reno was the staff director to 
the Florida House of Representatives Judiciary Commit- 
tee and before that spent 8 years in private practice. Ms. 
Reno has served on numerous committees and task forces 
addressing criminal justice issues and has been recog- 
nized throughout Florida for service to the legal profession 
and the community. In 1992 Ms. Reno served on the 
American Bar Association task force to identify strategies 
for removing racial and ethnic bias from the judicial 
system, and in 1989 she was honored by the Florida 
Network of Victim/Witness Service with the James Fo- 
gerty Award for outstanding dedication and service to 
victims of crime. 


The Federal Probation and Pretrial Officers As- 
sociation (FPPOA) recently issued Officers in Danger: 
Results of the Federal Probation and Pretrial Officers 
Association National Study on Serious Assaults, a report 
on FPPOA’s nationwide study of violence against officers. 
The primary goal of the research was to quantify the types 
of serious assaults against probation, parole, and pretrial 
services officers which occurred in the line of duty or 
because the perpetrator was aware of the official status of 
the officer. FPPOA surveyed adult and juvenile probation, 
parole, and pretrial services entities in all states and 
territories and also at the Federal level, seeking informa- 
tion on assaults and attempted assaults since 1980 in the 
following categories: murder, rape, other sexual assault, 
shot and wounded, use of blunt instrument, slashed or 
stabbed, use of car as weapon, punched, kicked or other 
use of body, use of caustic substance, use of incendiary 
device, and “other.” Four hundred fifty-nine jurisdictions 
responded, reporting a total of 1,818 completed assaults 
and 792 attempted assaults. For a copy of the report, write 
to Philip J. Bigger, Vice-President—FPPOA, c/o U.S. Pre- 
trial Services, 325 U.S. Courthouse, 225 Cadman Plaza 
East, Brooklyn, New York 11201. 


A March 1993 Bureau of Justice Statistics Bulletin, 
“Felony Sentences in State Courts, 1990,” reports findings 
from the National Judicial Reporting Program, a biennial 
collection of sentencing data from a sample of felony trial 
courts in 300 counties. The program is designed to provide 
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national estimates of the number of felony convictions 
and the types of sentences imposed after conviction. 
Among the findings: drug traffickers (20 percent) and 
drug possessors (13 percent) together made up 33 per- 
cent of felons convicted in state courts in 1990. Violent 
offenders, consisting of murderers (1 percent), rapists 
(2 percent), robbers (6 percent), assaulters (7 percent), 
and others convicted of a violent crime (2 percent) 
together made up 18 percent. Burglars (13 percent) and 
larcenists (14 percent) made up most of the rest. State 
courts sentenced 46 percent of convicted felons to a 
state prison and 25 percent to a local jail (usually for a 
year or less). The remaining 29 percent were sentenced 
to straight probation with no jail or prison time to 
serve. State courts sentenced to death 2 percent of 
those convicted of murder. 


According to preliminary Uniform Crime Reporting 
figures recently released by the Federal Bureau of 
Investigation (FBI), serious crimes in the Nation 
declined 4 percent in volume during 1992 as compared 
to the 1991 total. Not since 1984 has the Crime Index 
totai, which the FBI uses to measure changes in the 
level of serious crimes reported to law enforcement 
across the country, decreased. The Index’s violent 
crimes of murder, forcible rape, robbery, and aggra- 
vated assault collectively showed virtually no change 
from 1991 to 1992, while its property crimes of bur- 
glary, larceny-theft, motor vehicle theft, and arson 
decreased 4 percent as a group. Among the Index 
offenses, decreases were measured for murder, 6 per- 
cent; robbery, 3 percent; burglary, 6 percent; larceny- 
theft and motor vehicle theft, both 4 percent; and arson, 
2 percent. Only forcible rape and aggravated assault 
increased, both up 2 percent from 1991 to 1992. 


June Morrison, a corrections pioneer in the South- 
west and a key figure in the expansion and modern- 
ization of corrections in her home state of Arizona, died 
on March 26, 1993, at the age of 79. Ms. Morrison, who 
held a doctorate in corrections from Florida State Uni- 
versity, retired from the criminal justice faculty at the 
University of Arizona in 1983 after a 20-year career. 
She was cofounder of the Western Society of Criminol- 
ogy and a consultant and researcher in the areas of 
drug and alcohol abuse, prison systems, and probation 
and parole. The Western Society of Criminology has 
established a memorial fund in her honor. Contribu- 
tions may be forwarded to Susan Meier, Department of 
Criminal Justice, California State University, Sacra- 
mento, California 95819. 
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